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PUBLIC HEARING MEMORANDUM  

     
DATE: April 21, 2023 
 
TO:  City Council 
 
FROM:  Barney S. Heath, Director of Planning and Development 
  Katie Whewell, Chief Planner for Current Planning 
  Cat Kemmett, Senior Planer 
 
SUBJECT: Petition #113-23, for SPECIAL PERMIT/SITE PLAN APPROVAL to amend the prior 

Special Permit with site plan modifications to remove six parking stalls to be used 
for outdoor dining seats and to waive 20 parking stalls at 344-346 Elliot Street 

 
 

The purpose of this memorandum is to 
provide the City Council and the public with 
technical information and planning analysis 
conducted by the Planning Department. The 
Planning Department's intention is to 
provide a balanced review of the proposed 
project based on information it has at the 
time of the public hearing.  Additional 
information about the project may be 
presented at or after the public hearing for 
consideration at a subsequent working 
session by the Land Use Committee of the 
City Council.
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City of Newton, Massachusetts 
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Project Description 
 
Background 

The subject property consists of a 9,676 square foot lot improved with a 2,023 square foot 
building and 16-stall surface parking facility in the Business Use 1 (BU-1) district. The petitioner 
owns and operates a 69-seat restaurant known as Dunn-Gaherin’s on the property.  

The site is located close to Newton Upper Falls in an area with a diverse variety of uses including 
single and multifamily residences, mixed-use structures, commercial uses, and open space. The 
zoning of neighboring properties is a mix of uses including: BU-1, MR-2, MR-3, Manufacturing, 
and Public Use. The MBTA bus route 59 has a stop close to the property which connects to the 
commuter rail, Green Line, and other major bus routes.  

Special Permit 

Several special permits have been granted for the property since 1994, including relief for the 
number of seats at the restaurant and parking waivers. The most recent special permit, #215-16, 
granted relief for a retaining wall, waivers for parking lot screening and lighting requirements, 
and dimensional relief for parking.  

The petitioner proposes removing six parking stalls and converting that space into 40 outdoor 
dining seats, bringing the total number of seats at the restaurant to 109. The proposed seating 
area requires an amendment to the most recent special permit and relief to waive 20 parking 
stalls and amend the approved site plan to reflect the creation of the outdoor seating area. 

A statewide executive order issued in 2020 permitted municipalities to use an expedited process to 
approve temporary permits for new or expanded outdoor dining and alcohol service. Under this 
program, the petitioner has been using parking stalls on the site as outdoor dining space when the 
weather allowed for it. This amendment would allow the petitioner to continue using the outdoor 
space in a similar configuration and operation schedule.  

Analysis 

If six parking stalls are removed, there will be ten parking stalls remaining on the site. Given the 
historic fabric of the neighborhood, much of which predates the parking requirements associated 
with modern zoning, constructing the 20 parking stalls required by right is not desirable and would 
not support the City’s sustainability goals. The Planning Department believes there are sufficient 
alternative options to meet the transportation needs of visitors without additional parking on site. 
On-street parking is available near the property and the petitioner has stated that a number of 
patrons and employees commute to Dunn-Gaherin’s on foot or use public transit.  

In response to a submitted complaint, the Inspectional Services Department (ISD) issued a violation 
notice to the petitioner on April 12, 2023. This notice outlines several violations of the existing 
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special permit on the property relating to landscaping and signage. The Planning Department 
requests that the petitioner explain how they plan to address these issues and a commitment to 
maintain compliance with the special permit conditions for this site, specifically landscaping, parking 
stall striping, and the required bicycle rack.  Due to its proximity to abutting residential uses, the 
Committee may want to consider limiting evening  hours of operations. The petitioner will be 
required to remedy all extant violations and pass the inspections deemed necessary by ISD to come 
into compliance.  

The petitioner submitted a revised site plan on Friday, April 21.  The Planning Department has not 
had adequate time to review this plan, thus has not provided analysis on that plan for this 
memorandum.  The petitioner stated the revised plan indicates an increase in the parking waiver 
from 20 to 24 stalls.  The Planning Department will review and provide an update at the April 25th 
hearing. 

 
I. Zoning Relief Requested: 

For more details around the zoning analysis please refer to Attachment A. 
   
II. Criteria for Consideration per §7.3.3. and/or §7.8.2.C.2: 

• The site in BU-1 is an appropriate location for the requested parking waivers 
(§7.3.3.C.1) 

• The requested parking waivers will not adversely affect the neighborhood (§7.3.3.C.2) 

• The requested parking waivers will not create a nuisance or serious hazard to vehicles 
or pedestrians (§7.3.3.C.3) 

• Literal compliance with the required amount of parking is impracticable due to the 
nature of the use, or the location, size, width, depth, shape, or grade of the lot, or that 
such exceptions would be in the public interest, or in the interest of safety, or 
protection of environmental features (§5.1.13); 

• Access to the site over streets is appropriate for the types and numbers of vehicles 
involved. (§7.3.3.C.4) 
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III. Project Proposal and Site Characteristics                                      
 

A. Site  

 

The subject property is 9,676 square feet and is improved with a two-story, 69 seat 
restaurant that is approximately 5,595 square feet. There is an existing six-foot tall 
wood stockade fence at the southern end of the east lot line which continues 
along the southern boundary on top of the existing retaining wall. A wood panel 
fence runs the rest of the length of the eastern property line. A stockade fence is 
also in place on portions of the western boundary, in the storage and dumpster 
area, and a chain link fence runs the rest of that lot line. The property is generally 
level and is bounded along the southern lot line and portions of the western lot 
line toward Chestnut Street by an existing retaining wall.  

 

   Existing & Proposed Conditions 
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The property has sixteen parking spaces, including one accessible stall, accessed via a curb cut on 
Elliott Street. All parking stalls are located along the eastern side of the property and are not 
currently striped.  A condition of the 2016 special permit states that the parking stalls must be 
striped with a width of 9.5 feet, an addition half of a foot more than the required nine feet.  
 
IV. Project Description and Analysis  

 

A. Land Use 

If approved the principal use of the site will increase from a restaurant with 69 seats 
to a restaurant with 109 seats. 
 

B. Site Design  

No new structures are proposed in this petition. The petitioner submitted site plans 
which indicate that patio seating to accommodate 40 patrons will be put in place at the 
south end of the property in place of the existing six parking stalls furthest from the 
street. The furniture for this patio area is moveable and will not be permanently 
installed. The site plan indicates that a long jersey barrier will be added between the 
accessible parking and the new outdoor patio seating for the protection of patrons, and 
a shorter jersey barrier added next to that for patrons waiting to be seated.  

The Planning Department notes that no bicycle racks are shown on either the existing or 
the proposed site plan. The installation of a bicycle rack is required by Condition #19 of 
#215-16(2). Staff request that the petitioner clarify the location of existing bicycle 
parking or provide a revised site plan including a bicycle rack if it has not yet been 
constructed.  

C. Parking and Circulation 

Access to the parking area from the curb cut on Elliott Street will remain unchanged. 
The ten parking stalls closest to Elliott Street will remain in place, including the 
accessible stall. Though six parking stalls will be utilized as outdoor dining space, the 
amount of paving on the site will remain the same. The petitioner has stated that this 
outdoor seating will not always be in place year-round. In inclement weather and the 
months of December and January that space will convert back to parking.  The petitioner 
may want to consider additional striping or pavement markings to delineate a visual path 
for pedestrians, if pedestrians will access the outdoor seating via the parking lot. 

In a recent inspection, ISD staff observed that the parking stalls on site are not striped 
and maintained at 9.5 feet apart, as required by Condition #14 in the 2016 special 
permit. They also noted that Condition #15 requires signage on the site with parking 
instructions and directions, which is not currently in place.  
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D. Landscaping 

Because no new landscape plan was submitted as part of this petition, the approved 
landscape plan from 2016 would remain in place. ISD’s Zoning Enforcement notice 
includes a violation of Conditions #1, #8, and #13 related to landscaping. Staff observed 
that the plantings along the eastern fence were dead or missing over the course of 
several months and have not been replaced. The petitioner must remedy these 
violations by replacing the dead or missing plants and evergreen trees and maintaining 
adequate screening in order to meet the standard set forth in the special permit. 

E.  Operations, Lighting, and Noise 

According to a narrative provided, the kitchen closes at 9 pm and patrons arriving at later 
hours will be seated at tables furthest from residential neighbors to mitigate noise in the 
evening. The petitioner intends to operate the restaurant (and outdoor patio seating) 
during roughly the following times:  
 
Tuesday 3:30pm - 9:30pm 
Wednesday 3:30pm - 9:30pm 
Thursday 3:30pm - 10pm 
Friday 12pm - 10pm 
Saturday 12pm - 10 pm 
 
The petitioner should clarify whether patrons will still be utilizing the patio and how this 
will be managed to ensure the patio closes at the hours stated above. Per the existing 
special permit, the petitioner was granted relief from the parking lot security lighting 
requirements in §5.1.10. The petitioner plans to use string lights around the perimeter 
of the outdoor seating area when the patio is in operation, and no permanent lighting is 
proposed.  

The noise control ordinance would continue to apply to the property, and the petitioner 
has stated that there will be no live performances outside and music that is played out 
of speakers for the outdoor patio will be kept at a reasonable volume. Because the 
outdoor patio will be in close proximity to residences in the abutting MR zones, the 
Committee could consider limiting the hours of operation for the patio seating to 
minimize the impact of the associated noise on abutting residences.  

V. Interdepartmental Review: 

No interdepartmental review is required at this time.  

VI. PETITIONER’S RESPONSIBILITIES 

The petition is considered complete. 
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 ATTACHMENTS: 

Attachment A: Zoning Review Memorandum  
Attachment B: 2016 Council Order 
Attachment C: DRAFT Council Order 
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ZONING REVIEW MEMORANDUM 

Date: March 24, 2023 

To: John Lojek, Commissioner of Inspectional Services 

From: Jane Santosuosso, Chief Zoning Code Official 
Katie Whewell, Chief Planner for Current Planning 

CC: Seana Gaherin and Robert Dunn, Trustees of D&G Realty Trust, Applicants 
Stephen Buchbinder, Attorney 
Barney S. Heath, Director of Planning and Development  
Jonah Temple, Deputy City Solicitor 

RE: Request to add 40 patio seats and to remove six parking stalls, and to amend Special Permit 
#501-94(2) 

Applicant:  Seana Gaherin & Robert Dunn 

Site:  344-346 Elliot Street SBL: 51041 0010 

Zoning:  BU1 Lot Area:  9,676 square feet 

Current use: Restaurant with 69 seats Proposed use: Restaurant with 109 seats 

BACKGROUND: 

The property at 344 Elliot Street is improved with a 69-seat restaurant known as Dunn-Gaherin’s and 
16 surface parking stalls on 9,676 square feet of land.  Several special permits have been granted for 
the site since 1994 which authorized the number of seats, waived parking stalls and approved 
dimensional relief associated with the parking area. 

The petitioners propose to remove six parking stalls to be used for 40 outdoor dining seats.  The 
proposed seating requires an amendment to the most recent special permit to waive an additional 20 
parking stalls and amend the approved site plan to allow the creation of the outdoor seating area.   

The following review is based on plans and materials submitted to date as noted below. 
 Zoning Review Application, prepared by Stephen Buchbinder, attorney, dated 2/24/2023

 Existing Conditions/Proposed Patio Location, signed and stamped by Verne T. Porter, surveyor, dated
2/14/2023

 Special permits #501-94(2) and #215-16(2)

Ruthanne Fuller 
Mayor 

City of Newton, Massachusetts 

Department of Planning and Development 
1000 Commonwealth Avenue Newton, Massachusetts 02459 

 

Telephone 
(617) 796-1120

Telefax
(617) 796-1142

TDD/TTY
(617) 796-1089

www.newtonma.gov 

Barney S. Heath 
Director 

Attachment A



 

 

ADMINISTRATIVE DETERMINATIONS: 

 
1. A special permit was granted in 2008 allowing an expansion from 49 to 69 seats and an associated 

parking waiver of six parking stalls.  Special permit #215-16(2) was granted in 2016 for 
dimensional waivers to allow for construction of six parking stalls in the rear of the lot.  The 
petitioners are now seeking to use that parking area for a patio accommodating 40 seats.  An 
amendment to Special Permit #215-16(2) is required to allow the removal of the parking and to 
establish the proposed outdoor dining area. 
 

2. The restaurant operated for a number of years with no on-site parking.  An adjacent parcel was 
purchased in 1995 allowing for the creation of ten surface parking stalls.  A waiver of six stalls was 
granted in 2008 to allow an increase of twenty seats, from 49 to the current 69.  Six additional 
parking stalls were constructed on newly acquired land in 2016 and a condition of that special 
permit stated that the 2008 six-stall waiver was terminated.  The petitioner now proposes to use 
the area of the six stalls to accommodate 40 outdoor dining seats.   

 
Per the zoning, the additional 40 seats require one parking stall per every three, resulting in a 
requirement of 14 additional parking stalls per section 5.1.4.  The removal of the six surface 
parking stalls increases the requirement to 20.  A waiver of 20 parking stalls is required per 
section 5.1.13. 

 
 
3. See “Zoning Relief Summary” below:  
 

Zoning Relief Required 

Ordinance Required Relief Action Required 

 Amend Special Permit #215-16(2)  
 

S.P. per §7.3.3 

§5.1.4 
§5.1.13 

To waive 20 parking stalls S.P. per §7.3.3 
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#113-23 
344-346 Elliott Street 

CITY OF NEWTON 

IN CITY COUNCIL 

ORDERED: 

That the City Council, finding that the public convenience and welfare will be substantially 
served by its action, that the use of the site will be in harmony with the conditions, safeguards 
and limitations set forth in the Zoning Ordinance, and that said action will be without 
substantial detriment to the public good, and without substantially derogating from the intent 
or purpose of the Zoning Ordinance, grants approval of the following SPECIAL PERMIT/SITE 
PLAN APPROVAL to amend Special Permit #215-16(2) (which granted relief for a retaining wall, 
waivers for parking lot screening and lighting requirements, and dimensional relief for parking 
to allow for construction of six parking stalls in the rear of the lot) to waive 20 parking stalls as 
recommended by the Land Use Committee for the reasons given by the Committee, through its 
Chairman, Councilor Richard Lipof: 

1. The site in a Business 1 (BU1) district is an appropriate location for the requested
parking waivers because modest sized lots with less parking than would be required
under current zoning requirements is consistent with the historic pattern of
commercial space in Newton Upper Falls, much of which developed before zoning
was implemented. Additionally, some on-site parking will remain, and public
transportation is available. (§7.3.3.C.1)

2. The requested parking waivers will not adversely affect the neighborhood because
on-street parking is available nearby. (§7.3.3.C.2)

3. The requested parking waivers will not create a nuisance or serious hazard to
vehicles or pedestrians because the existing curb cut will remain unchanged
(§7.3.3.C.3)

4. Access to the site over streets is appropriate for the types and numbers of vehicles
involved. (§7.3.3.C.4)

5. Literal compliance with the required amount of parking is in the public interest
because constructing 20 additional parking stalls would require a substantial
increase in impervious paving. (§5.1.13)

PETITION NUMBER: #113-23 

PETITIONER: Seana Gaherin 

Attachment C
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LOCATION:    344-346 Elliot Street, Ward 5, Newton Upper Falls, on land 
known as Section 51 Block 41 Lot 10, containing 
approximately 9,676 sq. ft. of land  

 
OWNER:    D&G Realty Trust 
 
ADDRESS OF OWNER:   344 Elliot Street 
     Newton, MA 02464  
    
TO BE USED FOR:   Amend the prior Special Permit with site plan 

modifications to remove six parking stalls to be used for 
outdoor dining seats and to waive 20 parking stalls 

 
CONSTRUCTION:   No new construction proposed 
 
EXPLANATORY NOTE:   Special Permit per §7.3 to waive 20 parking stalls and 

amend Special Permit #215-16(2) (§5.1.4, §5.1.13) 
 
     Special Permits carried over from #215-16(2): 

• Modify Special Permit Council Order #501-94(2) 
• Allow parking in a side setback (§5.1.8.A.1, §5.1.13) 
•  Waive aisle width requirements (§5.1.8.C.1, 

§5.1.8.C.2, §5.1.13) 
• Waive certain parking lot screening requirements 

(§5.1.9.A, §5.1.13) 
• Waive parking lot security lighting requirements 

(§5.1.10, §5.1.13) 
 
ZONING:    Business Use 1 (BU1) District 
 
This special permit supersedes, consolidates, and restates provisions of prior special permits for 
this location to the extent that those provisions are still in full force and effect. Any conditions in 
prior special permits for this location not set forth in this special permit #113-23 are null and void. 
 
Approved, subject to the following conditions: 
 
1. All buildings, parking areas, driveways, walkways, landscaping and other site features 

associated with this special permit/site plan approval shall be located and constructed 
consistent with: 

a. Architectural plans entitled “Dunn Gaherin’s Alterations and Additions, 344 Elliot 
Street, Newton MA 02464,” dated June 20, 2008, signed and stamped by Donald 
Lang, Registered Architect: 

• Sheet EX-1 -"Existing Basement & First Floor Plans" 

Attachment C
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• Sheet EX-2 -"Existing Second Floor Plan, Existing North & South 
Elevations" 

• Sheet EX-3 - "Existing East and West Elevations" 

• Sheet A-1 -"Proposed Basement Floor Plan"  

• Sheet A-2 -"Proposed First and Second Floor Plan"  

• Sheet A-3 - "Proposed North and South Elevations"  

• Sheet A-4- "Proposed East and West Elevations"  

• "Partial Site Plan" dated October 15, 2008 by Donald Lang Architects, Inc. 

b. A site plan entitled “344 Elliott Street, Newton, Massachusetts Existing 
Conditions/Proposed Patio Location,” prepared by Verne T. Porter Jr., PLS, dated 
February 14, 2023, signed and stamped by Verne T. Porter Jr., Professional Land 
Surveyor 

c. A landscape plan entitled “342, 342A and 344 Elliot Street, Proposed Parking and 
Dumpster Location, Newton, Massachusetts,” prepared by Verne T. Porter Jr., 
PLS, dated November 16, 2015, as revised through August 3, 2016, signed and 
stamped by Verne T. Porter Jr., Professional Land Surveyor  

2. Prior to the issuance of any Building Permit, the petitioner shall provide a final Site Plan for 
review and approval by the Department of Planning and Development, Engineering Division 
of Public Works and Fire Department. 

3. No Building Permit shall be issued pursuant to this Special Permit until the petitioner has: 

a. Recorded a certified copy of this council order for the approved Special Permit with 
the Registry of Deeds for the Southern District of Middlesex County. 

b. Filed a copy of such recorded order with the City Clerk, the Department of 
Inspectional Services, and the Department of Planning and Development. 

c. Obtained a written statement from the Planning Department that confirms the 
building permit plans are consistent with plans approved in Condition #1. 

4. Parking spaces shall be striped and maintained at 9.5 feet in width.   

5. The petitioner shall not operate the restaurant with more than 109 seats. 

6. Appropriate signage will be maintained near the entrance to the parking lot that directs 
drivers to back into the parking spaces and to the location of the accessible parking stall. 

7. The petitioner shall continue to use best efforts to assist and encourage restaurant 
customers to comply with all parking and other traffic safety regulations, especially on Elliot 
Street and Hale Street, and not to obstruct driveways. 

8. All deliveries to the restaurant shall occur from the parking area and at off-peak hours during 
the day.  

9. No Final Inspection/Occupancy Permit for the use covered by this special permit shall be 
issued until the petitioner has:  

a. Filed with the City Clerk, the Department of Inspectional Services, and the 
Department of Planning and Development statements by a registered architect and 
surveyor certifying compliance with Condition #1. 
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10. Notwithstanding the provisions of Condition #9 above, the Commissioner of Inspectional 
Services may issue one or more certificates of temporary occupancy for all or portions of the 
buildings prior to installation of final landscaping provide that the petitioner shall first have 
filed a bond, letter of credit, cash or other security in the form satisfactory to the Director of 
Planning and Development in an amount not less than 135% of the value of the 
aforementioned remaining landscaping to secure installation of such landscaping. 

11. The landscaping shown on the plans referenced in Condition #1.b shall be maintained in 
good condition by the petitioner and any plant material that becomes diseased or dies shall 
be replaced with similar material annually. 

 

Attachment C
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