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Perspective — 60 Chapin Road

Ed Dailey, Planning Board member

I remain concerned by a process that seems to press the Planning Board towards
approval by minimizing the very substantial extent to which this proposal deviates
from the City’s subdivision design rules and regulations, minimizes the substantial
extent to which waivers have been requested, ignores compliance with zoning
frontage requirements, and is indifferent to the public interest focus of the

subdivision control law.

Subdivision Rules and Regulations

The city’s Subdivision Rules and the subdivision control law unquestionably
require the Planning Board to review and determine that a subdivision proposal meets
comprehensive street design, layout, frontage, zoning, drainage, sewage, and utility
standards. However, it is far from clear that our Board has received sufficient
information and guidance from the Engineering Department to make the required

determination.

At our July 13* hearing the Engineering Department stated at slide 9 that water
and sewer connections do not require our approval. That is contrary to the

Subdivision Rules. Section VI B in the Rules states:

“ All systems for water supply, storm drainage, and sewage shall be designed by a
professional registered engineer (Civil or Hydraulic), and must be approved as to
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material, size, location, layout and design by the Planning Board and City
Engineer.”

At the same hearing, the Engineering Department stated at slide 10 that the
Planning Board does not approve stormwater design. That also is contrary to the

Subdivision Rules. Again, see section VI B in the Rules above.

To date, there has been no comprehensive presentation to the Board to guide us
to determine compliance with Section VI B. Instead, I can only describe the process

to date as “whac a mole”.!

Misstated Street Waiver Request

Our Rules include a substantive list of 15 street design requirements. See Rules
Section V B. Yet, at the most recent hearing, the Engineering Department stated at
Slides 7,8 that the Planning Board needs only to approve four residential street design
waivers — as if these waivers are modest and insubstantial. Regrettably, this misstates
the substance of the Applicant’s waiver request. As the City Engineer admits, the
request is not even for a street. See Slide 8: “The design is essentially a driveway”.
Simply put, the applicant seeks a wholesale waiver of the entire regulatory
requirement for subdivisions to be designed and built as streets. The requirement in
our Rules for design, review, and approval of streets cannot be waived in its entirety

for a driveway which is not a permitted substitute in our Rules.

Driveways Fail our Rules and the Zoning Ordinance

! For a full explanation, see Bill Murray in Caddyshack.
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Our Rules expressly require the Planning Board to “insure compliance with

applicable zoning ordinances or by-laws”. See Rules Section [ A.

The Newton Zoning Ordinance defines a driveway as “An area on a lot which is
designed or used to provide for the passage of motor vehicles to and from a street
or way.” See Zoning Ordinance, c.30, s8.3D.

The zoning ordinance then defines a street as “A public way or a way opened and
dedicated to the public use which has not become a public way....” See Zoning
Ordinance c.30, s8.3S.

Because we must follow the zoning ordinance definition of a street in our subdivision
review, a private twelve foot wide driveway cannot be substituted for a street and

cannot be offered as a legitimate substitute for a street under our Rules.

Similarly, a private driveway cannot be used to meet the street frontage

requirements in the City’s zoning ordinance, Zoning Ordinance ¢.30, s1.5.2 E,

definition of frontage. Frontage must be determined along a street or from a street

setback, not a driveway. Without street frontage, a lot is not buildable. Given that the
proposal before the Board is for a buildable lot, we cannot approve a lot that is not

buildable.

Subdivision Control Law

There are two key provisions of the subdivision control law which govern our
determination of the proposed Chapin Road subdivision. See G.L.c.41, s81M; c.41,
s81R.

Section 81M states that the law has been enacted “for the purpose of protecting the

safety, convenience, and welfare of the inhabitants of cities and towns...” and “for


https://www.newtonma.gov/government/public-works/engineering#docaccess-e87e9a12c493350398e69861b5fe0696
https://www.newtonma.gov/government/law/city-ordinances-and-charter/-folder-460#docfold_4074_908_652_460
https://www.newtonma.gov/government/law/city-ordinances-and-charter/-folder-460#docfold_4074_908_652_460
https://www.newtonma.gov/government/law/city-ordinances-and-charter/-folder-460#docfold_4074_908_652_460
https://www.newtonma.gov/government/law/city-ordinances-and-charter/-folder-460#docfold_4074_908_652_460
https://www.newtonma.gov/government/law/city-ordinances-and-charter/-folder-460#docfold_4074_908_652_460
https://malegislature.gov/Laws/GeneralLaws/PartI/TitleVII/Chapter41/Section81m#:%7E:text=The%20subdivision%20control%20law%20has,to%20the%20several%20lots%20therein%2C
https://malegislature.gov/Laws/GeneralLaws/PartI/TitleVII/Chapter41/Section81R
https://malegislature.gov/Laws/GeneralLaws/PartI/TitleVII/Chapter41/Section81R

insuring compliance with applicable zoning ordinances or bylaws for securing

adequate provision for water, sewer, and drainage....”

Section 81R states that “a planning board may ... where such action is in the
public interest and not inconsistent with the intent and purpose of the subdivision

control law, waive strict compliance with its rules and regulations....”

Section 81M requires the Planning Board to review and act on a proposed
subdivision from the perspective of protecting the inhabitants in the first instance and
solely in the public interest. At the same time, under section 81R, the Planning Board
cannot find that waivers are consistent with the public interest and the subdivision
control law where, as here, 1) there has been a failure to comply with the provisions
of Section VI B in the Rules requiring both City Engineer and Planning Board review
and approval of material, size, location, layout and design of systems for water supply,
storm drainage, and sewage; 2) the Planning Board does not have authority to grant a
wholesale waiver of the residential street requirement and then to allow a driveway;
3) we have no authority whatsoever to waive the Newton zoning ordinance
definitions of driveways and streets or to waive the zoning frontage requirement by

substituting driveway frontage for the required street frontage requirement.



