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TO: City of Newton Planning Board acting as Board of Survey
FROM: Andrew S. Lee, Senior Assistant City Solicitor

SUBJECT: Request to Review a Proposed Amendment to a Subdivision Plan approved on
December 7, 2023 at 132 Homer Street, Newton, MA. The Amendment will
address Lots 2 & 3, i.e. 60 & 61 Chapin Road, ID: 6403200034A0 &
6403200034BO owned by Chapin Rd Ext LLC

DATE: May 28, 2026

The Chair of the Planning Board acting as the Board of Survey (“BOS”) has requested
that the Law Department provide legal guidance clarifying the BOS’s standard of review for the
above referenced petition. As noted in the docket language, the petition seeks an
amendment/modification to a previously approved definitive subdivision plan. Pursuant to
M.G.L. c. 41, §81W, “[a]ll of the provisions of the subdivision control law relating to the
submission and approval of a plan of a subdivision shall, so far as apt, be applicable to the
approval of the modification, amendment or rescission of such approval and to a plan which has
been changed under this section.” In other words, the process and standard of review applied by
the BOS to the proposed amendment is the same as if it was a new proposed subdivision plan.

M.G.L. c. 41, §81W states, “[i]t is the intent of the subdivision control law that any
subdivision plan filed with the planning board shall receive the approval of such board if said
plan conforms to the recommendation of the board of health and to the reasonable rules and
regulations of the planning board pertaining to subdivisions of land...” Section 81U further
provides that “the planning board shall approve, or, if such plan does not comply with the
subdivision control law or the rules and regulations of the planning board or the



recommendations of the health board or officer, shall modify and approve or shall disapprove
such plan.” Courts have consistently interpreted the subdivision control law to only allow
disapproval of a definitive subdivision plan for: 1. noncompliance with the subdivision control
law itself; 2. noncompliance with the board of health’s recommendations; or 3. noncompliance
with the BOS’s rules and regulations. !

As the Health and Human Services Department acting as the Board of Health has
approved the proposed subdivision plan without recommendations and the requirements of the
subdivision control law are subsumed in the BOS’s rules and regulations, the BOS must
determine whether the proposed subdivision plan complies with the BOS’s rules and regulations,
including any waivers as deemed appropriate by the BOS.

I understand that the BOS has specific questions about how the rules and regulations
govern drainage and stormwater management requirements. Here are the relevant provisions:

e SECTION VILB.1.a. - All systems for water supply, storm drainage, and sewage shall be designed
by a Professional Registered Engineer (Civil or Hydraulic), and must be approved as to material,
size, location, layout and design by the Planning Board and the City Engineer.

e SECTION VIB.1.b — All systems for water supply, storm drainage, and sewage shall conform to
the applicable provisions of the Standard Specifications of the City of Newton --- Special
Provisions ---Highway and Sewer, and General Construction Details Specifications available in
the office of the City Engineer.

e SECTION VILB.3.

o a. Storm drains and appurtenances shall be installed as provided in Chapter 18 of the
Revised Newton Ordinances of 1973.

o b. The storm drainage system shall be designed in accordance with the City of Newton
Drainage Design Criteria established by the City Engineer.

o c. The storm drainage system shall be designed, together with grading and filling, with
devices such as retaining walls and bleeder drains, or other devices when, in the opinion
of the City Engineer and the Planning Board, or the Health Commissioner, such devices
and designs are necessitated by the public health, safety and welfare due to conditions
such as topography or soil contents.

o d. The storm drainage system and grading for storm water shall be designed so as to have
no adverse impact by flooding, erosion, or pollution upon wetlands and undeveloped land
which may be adjacent to, or within the subdivision. When wetlands or undeveloped land
is adjacent to or within the proposed subdivision, or in other appropriate circumstances,
the Planning Board shall consult with the Conservation Commission.

Section VI.B.1.f. also references stormwater requirements, but it is not relevant for this
application. That provision contains requirements if the storm drainage system is going to
connect to the City’s main drain system. The proposed amendment/modification to the definitive
subdivision plan does not seek connection to the City’s main drain system.

With regards to stormwater, the BOS rules and regulations require that the stormwater
management system fully comply with the Engineering department’s standards and
specifications, which are governed by the City stormwater management ordinance and
Engineering department’s stormwater management rules and regulations.

! Arrigo v. Planning Bd. of Franklin, 12 Mass.App.Ct. 802 (1981); Canter v. Planning Bd. of
Westborough, 4 Mass.App.Ct. 306 (1976).



The Chair has also asked whether consent of the owner of 132 Homer Street (Lot 1) is
required for the amendment/modification to the definitive subdivision plan. The answer is “no”.
M.G.L. c. 41, §81W, provides “No modification, amendment or rescission of the approval of a
plan of a subdivision or changes in such plan shall affect the lots in such subdivision which have
been sold or mortgaged in good faith and for a valuable consideration subsequent to the approval
of the plan, or any rights appurtenant thereto, without the consent of the owner of such lots, and
of the holder of the mortgage or mortgages...” Consent of the owner of 132 Homer Street is only
required if they were a good faith purchaser for valuable consideration and the proposed
modification/amendment affects their lot. For the purposes of this memo, I will assume that the
owner of 132 Homer Street is a bonafide purchaser for value. As stated by the court in Patelle v.
Planning Bd. Of Woburn, 20 Mass.App.Ct. 279 (1985), a change to a subdivision plan “affects”
a lot only when it impairs the marketability of title of that lot. The examples given by the court
require some significant and direct including modifications which altered the shape or area of
lots, denied access, impeded drainage, imposed easements, or encumbered the manner and extent
of use of which the lot was capable when sold. Id.

At the time of the approval of the original subdivision plan in 2023, 132 Homer Street
had a building constructed on it, had adequate frontage and access from Homer Street, and was
already connected to all utilities. 132 Homer Street is completely independent from Lots 2 and 3.
There is no reasonable argument that the proposed amendment/modification impairs the
marketability of title of 132 Homer Street.
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