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City Hall
1000 Commonwealth Avenue, Newton, MA 02459-1449
Telephone: (617) 796-1120 TDD/TTY: (617) 796-1089 Fax: (617) 796-1086
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Ruthanne Fuller

Mayor ZONING BOARD OF APPEALS

To: Zoning Board of Appeals Members

From: Brenda Belsanti

Date: February 18, 2025

Subject: Materials for February 26, 2025 Public Hearing

Packet 1
Hello,
Please see the following supplemental materials for the upcoming hearing on
February 26, 2025 Public Hearing. The following board members are scheduled 1o sit:
Michael Rossi (Chair), Brooke Lipsitt, Stuart Snyder, Elizabeth Sweet, and Jennifer

Pucci.

1. ZBA Agenda dated February 26, 2025.

Appeal application for 9 Forest Street dated December 17, 2024.

Letter to extend public hearing dated December 24, 2024.

Meeting Minutes dated April 10, 2024; June 3, 2024; December 4, 2024 and
January 22, 2025.

A

Thank you,
Brenda Belsanti

bbelsanti@newtonma.gov |


http://www.newtonma.gov/
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Mayor

Barney Heath,
Director, Planning &
Development

Brenda Belsanti
ZBA Clerk

Members

Michael Rossi, Chair

Brooke Lipsitt, Vice Chair
Jennifer Pucci

Stuart Snyder

Elizabeth Sweet

Deb Crossley, Alternate
Charles Eisenberg, Alternate

1000 Commonwealth Ave
Newton, MA 02459

T 617-796-1000
www.newtonma.gov

CITY OF NEWTON, MASSACHUSETTS

Zoning Board of Appeals
AGENDA - Revised

Meeting Date: February 26, 2025.
Location: Virtually Only on Zoom
Time: 7:00pm

This meeting will be held virtually via Zoom. To view and participate
https://newtonma-gov.zoom.us/j/84094542306 or dial
+13017158592,,84094542306#

1. #10-24 Richard Dagen & Angela Mirrer, 9 Forest Street, Newton,
appealing the November 1, 2024 determination of the Commissioner
of Inspectional Services interpreting and applying Section 5.3.A of the
Newton Zoning Ordinances to a change in grade at 9 Forest Street. The
subject property is located within a Single-Residence 2 (SR-2) zoning
district and consists of a 10,264 square foot lot.

2. Approval of Meeting Minutes dated April 10, 2024; June 3, 2024;
December 4, 2024; and January 22, 2025.

3. Adjournment

The location of this meeting is wheelchair accessible and reasonable accommodations
will be provided to persons with disabilities requiring assistance. If you need a
reasonable accommodation, please contact the city of Newton’s ADA/Sec.504
Coordinator, Jini Fairley, at least two business days in advance of the meeting:
ifairley@newtonma.gov or (617) 796-1253. For Telecommunications Relay Service,
please dial 711 or call City Hall’s TTY/TDD line at 617-796-1089.
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RECEIVED

By Brenda Belsanti, ZBA Clerk at 2:29 pm, Dec 23, 2024

&P NewGov - Newton, MA December 23,2024

ZBA-24-7 Primary Location Applicant RECEIVED
Zoning Board of Appeals Application 9 FOREST ST 2 AngelaMirrer | By City Clerk at 2:38 pm, Dec 23, 2024
for Appeals NEWTON HIGHLANDS, MA 02461 oJ 617-448-4403
Status: Active Owner @ angela.mirrer@gmail.com
Submitted On: 12/17/2024 A 9Forest Street
MIRRER ANGELA DAGEN RICHARD B Newton, MA 02461

FOREST ST 9 NEWTON, MA 02461

Applicant Information

Are you appealing a decision that was issued regarding your property?* @ The individual submitting this application is the*
Yes Property Owner
Do you have an attorney/ other representative who should be associated with Is the property owner a company, corporation, or other entity?*

this application?*
No

No

Appeal Information

Relationship to Subject Property (i.e. owner, abutter, etc.)*

Owners

What decision are you appealing--is it an inability to obtain a building permit, the issuance of a building permit, an order or decision of the Commission of
Inspectional Services or a zoning violation?*

Concerning a new fence at 9 Forest Street: lllegal Change of Grade. There is also a Notice regarding Violation concerning
"Illegal perimeter fence" (over 6'0"). The Notice regarding the fence dated November 1 (received November 8) says the
"Required Remedy": "... apply to the UDC for relief,” which we plan to do. It is not clear which order these applications for
relief should occur.

Date of Decision/Order/Permit/Notice you are appealing*

11/01/2024

State the basis or grounds for contesting the decision, providing any information that you feel will aid the Board in its review of your appeal:*

No unlawful change of grade occurred. And to the extent relevant here, the fence is a lawful height.

State all sections of the Newton Zoning Ordinance implicated in the appeal*

Cahpter 30 Section 5.3 Aregarding the Grade:
Sec. 5.3. Stormwater Runoff
A. Whenever the existing contours of the land are altered, the land shall be left in a usable condition, graded in a manner to

prevent the erosion of soil and the alteration of the runoff of surface water to or from abutting properties, and shall be
substantially landscaped.

g%hgé%g;:%?%ght complaint is permitted and/or required to be heard by this entity, then also Chapter 5, Artivle Il Sectoin
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Link to Zoning Ordinance:
https://www.newtonma.gov/home/showpublisheddocument/29823/637444168451970000
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Explain why you are aggrieved by the decision/order/permit/notice being appealed:*

We are very definitely "aggrieved." This process is riddled with problems. The Complaints simply assert conclusions with
no factual basis. As such the Complaints do not provide adequate notice of the alleged Violations and are void. Leaving
that aside, we engaged immediately and in good faith with the City when we received the baseless Complaints. Rather
than respond to our arguments, Inspectional Services has doubled down without allowing us to further respond. Further,
the timing was done in a way that Inspectional Services argues deprives us of any right of appeal. Further, calling this an
appellate process suggests that Inspectional Services was enforcer, judge and jury all in one. The burden is on the City to
show a violation, and we don't even have a procedurally proper Notice of Violation. And to be threatened with a criminal
complaint for failure to "comply" under the circumstances is inexplicable. We expect better from our City officials and look
to the Board now for an opportunity to be heard and vindicated.

The violations as alleged are without foundation, which will be explained below.

(1) As aninitial matter, we discuss the procedural posture of this appeal. the Inspectional Services Department may
assert that this appeal is untimely. We believe it is timely, and if determined otherwise, the short delay should be excused.
Although the Change of Grade letter is dated October 28, 2024, we did not receive the notice until we signed for it at the
Post Office on on Lincoln Street on Friday November 8. The date of the letter is irrelevant for purpose of service.

(2) On the afternoon of November 8, after receipt of the Notice, and with letter in hand, we immediately went to Town Hall
and met with both Anthony Ciccariello and Mr. Andy Mavrelis. More on that below.

(3) Thisis what we said to Mr. Ciccariello in a December 6 email follow-up to the November 8th meeting:
[start of email]

"Dear Mr. Cicarriello,

This letter is in reference to two Notices of Violation sent to us, Angela Mirrer and Richard Dagen, of 9 Forest Street, and the meeting we had with

(you and others) on November 8 regarding the same:

1. Illegal change of grade - Dated October 28, 2024
2. Tllegal perimeter fence - Dated November 1, 2024

Just as background, we received delivery of these notices at the Post Office on Lincoln on Friday, November 8. That afternoon, we went to (zoning

and inspectional services) to discuss.

Without going into great detail here, I wanted to memorialize that we came to discuss immediately. We had a very lengthy discussion at the time, first
with your office (inspectional services) and then downstairs with engineering. As an initial matter, we wanted to thank you and staff for spending a

late Friday afternoon with us on a holiday weekend. That was much appreciated.

There were two things we wanted to note at this time. First, we expressed concern about the statements in the notices that failure to comply within 30
days could result in substantial civil and criminal penalties. We were told by both Newton entities that because we had engaged with Newton (and so
quickly) that meant that we could disregard the statement about penalties. Second, at the end of our lengthy conversation, we were told that our
concerns with the complaints and our explanation of the situation regarding the fence and grading had been heard, and that appropriate people would
consider our situation and get back to us. As we explained on that Friday afternoon, we firmly believe that we have done things properly. As you are
aware, we applied for and received a permit for the fence. And we did not change the grade other than to repair and restore places that had been
disrupted by the construction of the addition (not to mention the well-tread path created due to neighborhood use of our property.)

We believe that accurately sets out the situation.

To date, we have not heard back from anyone but look forward to hearing that this matter has been closed. In the meantime, we do not want to forfeit

any of our rights during this review, including losing the right to appeal, or be subject to penalties.
Thank you for your attention.

Angela Mirrer and Richard Dagen
9 Forest Street"

[end of email]

(4) This email from us to Mr. Cicarreli was sent on December 6. Thirty days from November 8, the date we received notice, was December 8, a
Sunday, which would carry over to at least December 9. Our email to Mr. Cicarreli was sent before December 9, so it was timely. Mr. Simon was
incorrect in his conclusion that the appeal period expired prior to our December 6 email.

(5) No one from Inspectional Services indicated that we should lodge an appeal in the 30 days after we recieved official notice on November 8 (when
we signed for and received the certified Notice letter from Inspectional Services). In fact, Inspectional Services and Engineering both gave us the
impression there was no urgency since we showed up so promptly. The meeting started with Mr. Ciccarelli and Mr. Andy Mavrelis. We probably
spent 45 minutes discussing the background state of affairs and why the complaint was without merit. Mr. Ciccarelli and Mr. Mavrelis appeared
sympathetic. They eventually suggested we go to engineering and talk with them.

We then went to engineering where we spoke with 2 gentleman for at least another 45 minutes. Several topics were covered. One issue, which we
also discussed with inspectional services, involved the use of a retaining wall consisting of one or two railroad ties (or the equivalent). These were
necesssary to bring the area of the yard that had been affected back to the original grade and hold soil as we sodded the area and to support the fence
in those areas. We understand that Newton does not require a permit for a retaiing wall at that height, and the height of that retaining wall is not added
to height of the fence. The Notice of Violation states that

"an appropriate site plan must be filed," but at that first (and only) meeting, the engineering people indicated that we might not need a site plan under
these circumstances. They also directed us to the survey of the property submitted in connection with the addition, and we had a discussion about the

https://newtonma.viewpointcloud.io/?code=a805eKMK2IZnQNVbm2DEkTw-esWc9G1uNpFJ-CaodP6A2&state=LVRLY]NOWWpUUkZhTWZnWk44UV ... 3/5
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survey showing the height of the land. Our subsequent inspection of the survey indicates that our backyard was flat, and it continues to be so. One of
the men from Engineering went upstairs to talk to Inspectional Services. After a long period, he came back and told us that Inspectional Services was
okay if Engineering was okay. One of the Engineering staff told us there might not be any problem; that we might not need to do anything else, that
they had to speak to someone to make a determination but the person wasn't around. We were led to believe that these complaints had a good chance
of being vacated.

(6) As noted in our December 6 email, we did not hear anything from anyone at Inspectional Services between November 8 and December 6, which
is before the appeal period ran. (Mr. Simons wrote "the 30 day appeal period expired as of December 6").. Given the silence from the City for over
the month, and the lack of merit of the complaint, and our seemiingly postive outcome from our November 8 visit, we believed we had more than
adequately addressed the Inspectional Services' concerns on November 8, and were awaiting a letter stating the complaints were closed. Although we
believed that closing the complaints was a formality, there was a slight concern that the time was running for an appeal. Hence the December 6 letter
from us before the running of the period just to make sure.

(7) Instead, on December 16, after 5 weeks of absolute silence, we received an email from Howard Simons of Inspectional Services, saying the
violations "have not been corrected." No additional information. No response to our lengthy discussion with Inspectional Service and the
Engineering Division on November 8. Just simply, "the 30 day appeal period has expired." Why did the city wait to contact us until after (they
believed) the 30 day period had expired?

In summary, tthere is every reason to permit this appeal in the interest of fairness and due process, and no reason not to, as no one is prejudiced if the
appeal is allowed.

(8) Now we turn to the substance. On the substance, there has been no material change of grade, as is clear from a visual inspection. Further, there
has been no harm to the abutting property owners.

In order to be a good neighbor, alot of thought was given to providing the neighbor with more than our responsiblity to face the "good" side to them.
We put extra thought into the type of board we used in the way the fence was constructed using tongue and groove construction.

(9) The height is proper. The fence is beautiful. The landscaping and the work comports with Newton Ordinances.

(10) As you are or may become aware, after complaints from the neighbors, Inspectional Services rushed out to our house on multiple occasions with
Stop Work Orders. During the (permitted) construction of our addition, the grade next to the asphalt was depressed along the
driveway on the neighbors' side due to big trucks, excavators and dumpsters driving back and forth for over a year. We
received the stop work orders from the complaints that came in on our propety immediately. One stop order involved a misunderstanding about the
scope of an easement and was quickly addressed the next morning. The other order was at the very end of the fence installation and during the
process of our landscaping and returning the grade to its original state. We were now dealing with gravelly dirt from the construction. This required us
to remove gravelly dirt and replace it with dirt that would accept grass in order to put the area back to its original state. This process created a
temporary hole at one section of the fence which was quickly filled to return to grade. During the (permitted) construction of our addition, the
grade next to the asphalt was depressed along the driveway on the neighbors' side due to big trucks, excavators and
dumpsters driving back and forth for over a year. As inspectional services is aware, a property is always disturbed during
construction. The time to put it back is when the construction is done.

11) We are in compliance with both the spirit and the letter of the Chapter 30 Section 5.3.A cited against us in the Notice.

"A. Whenever the existing contours of the land are altered, the land shall be left in a usable condition, graded in a manner to
prevent the erosion of soil and the alteration of the runoff of surface water to or from abutting properties, and shall be
substantially landscaped.”

We believe we did exactly that and no one has explained what they think we did wrong or where. Nothing in the Notice of
violation provides any indication as to what Inspectional Services believes we violate this section. First, the "existing
contours" were not altered. Second, 5.3.A states even if there had been an alteration, the remaining criteria are met. Thus,
the Complaint has no facts, and the facts on the ground so to speak are consistent with 5.3.A.0On October 25, Mr. Howard Simons
of Inspectional Services, apparently brand new on the job, came to our house. He asked for permission to come on the property to take photos of the
fence height. We gave him permission. He indicated that he couldn't tell the grade or the height change, and of course he had not been here before
the time when the construction for the addition was started, so his observation could not be based on the preexisting contours. He took several
pictures. We believe all these photos showed a fence height of 6 feet. After his visit, and after multiple requests, Mr. Simons still would not share
these photos with us. Yet another denial of due process.

(12) In sum, we applied for and received a fence permit. We ordered a six foot fence. It was installed by someone with
experience in Newton. We installed a fence that would be pleasant for the abutters to look at.

(13) We believe our neighbors complained because they can no longer use the fenced part of our property as a
throughway. We asked them to stop. They refused. They continue to use the property once beyond the fence. They had
created a worn down path by walking, running and biking down the driveway into our backyard. This is always very
startling. According to the Inspectional Services, then, it would seem that every time they walked through our yard they
"changed the grade." We have owned this house for 2.5 years and we have watched this trespass wear down the property
every day with no regard to our property or well being. The impact on our back and side yard was very noticeable to even
the Engineering people who pointed it out to us on an aeriel view.

(14) We would like the complaints discharged. If the Board would prefer to visit our property first, we would werlcome
arranging a convenient time.

Thank you for your attention.

Angela Mirrer and Richard Dagen

What outcome do you request if your appeal is granted?*

A revocation of the complaints is the goal. A hearing and site visit if the Board needs more information. We respectfully
request that we be present for any site visit.

https://newtonma.viewpointcloud.io/?code=a805eKMK2IZnQNVbm2DEkTw-esWc9G1uNpFJ-CaodP6A2&state=LVRLY]NOWWpUUkZhTWZnWk44UV...  4/5
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Acknowledgement

| (we) grant permission for officials and employees of the City of Newton to
access my property for the purposes of this application. | (we) certify that |
(we) have read the Board's Rules and Procedures before submitting to ensure
the completeness of my (our) application.The undersigned, being the applicant,
hereby certifies under the pains and penalties of perjury, that: the information
above is true and accurate to the best of my understanding and belief.*

@ Angela Mirrer and Richard Dagen
Dec 17,2024

Attachments

Newton Grading Violation - Zoning Board Of Appeals - October 28 2024.pdf
é Newton Grading Violation - Zoning Board Of Appeals - October 28 2024.pdf
Uploaded by Angela Mirrer on Dec 17,2024 at 4:32 PM

2024-12-06 Email from Dagen and Mirrer to Anthony Ciccariello at Newton re 9 Forest Street Complaints.pdf
é 2024-12-06 Email from Dagen and Mirrer to Anthony Ciccariello at Newton re 9 Forest Street Complaints.pdf
Uploaded by Angela Mirrer on Dec 17,2024 at 4:32 PM

2024-12-16 email from Howard Simons Newton to Dagen and Mirrer re 9 Forest Street.pdf
é 2024-12-16 email from Howard Simons Newton to Dagen and Mirrer re 9 Forest Street.pdf
Uploaded by Angela Mirrer on Dec 17, 2024 at 4:32 PM

IMG_7166.PNG
IMG_7166.PNG
Uploaded by Angela Mirrer on Dec 17,2024 at 4:59 PM

IMG_7167.PNG
IMG_7167.PNG
Uploaded by Angela Mirrer on Dec 17,2024 at 5:00 PM

IMG_7465.jpg
IMG_7465.jpg
Uploaded by Angela Mirrer on Dec 17, 2024 at 5:05 PM

Copy of Decision, Order, Permit or Notice being appealed REQUIRED
é Newton Fence Violation UDC November 1 2024.pdf
Uploaded by Angela Mirrer on Dec 17, 2024 at 4:29 PM

Photographs
IMG_7165.PNG
Uploaded by Angela Mirrer on Dec 17, 2024 at 4:58 PM
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M Gmall Richard Dagen <rickdagen@gmail.com>

9 Forest Street Complaints

Rick <rickdagen@gmail.com> Fri, Dec 6, 2024 at 11:32 AM

To: aciccariello@newtonma.gov
Cc: Richard Dagen <rickdagen@gmail.com>, angela.mirrer@gmail.com

Anthony Ciccariello
Commissioner

Inspectional Services Department
1000 Commonwealth Avenue
Newton, MA 02459

Dear Anthony:

This letter is in reference to two Notices of Violation sent to us, Angela Mirrer and Richard Dagen, of 9 Forest Street, and
the meeting we had with (you and others) on November 8 regarding the same:

1. lllegal change of grade - Dated October 28, 2024
2. lllegal perimeter fence - Dated November 1, 2024

Just as background, we received delivery of these notices at the Post Office on Lincoln on Friday, November 8. After
receiving them, that afternoon we went to (zoning and inspectional services) to discuss.

Without going into great detail here, | wanted to memorialize that we came to discuss immediately. We had a very lengthy

discussion at the time, first with your office (inspectional services) and then downstairs with engineering. As an initial
matter, we wanted to thank you and staff for spending a late Friday afternoon with us on a holiday weekend. That was
much appreciated.

There were two things we wanted to note at this time. First, we expressed concern about the statements in the notices
that failure to comply within 30 days could result in substantial civil and criminal penalties. We were told by both Newton
entities that because we had engaged with Newton (and so quickly) that meant that we could disregard the statement
about penalties. Second, at the end of our lengthy conversation, we were told that our concerns with the complaints and
our explanation of the situation regarding the fence and grading had been heard, and that appropriate people would

consider our situation and get back to us. As we explained on that Friday afternoon, we firmly believe that we have done

things properly. As you are aware, we applied for and received a permit for the fence. And we did not change the grade

other than to repair and restore places that had been disrupted by the construction of the addition (not to mention the well-

tread path created due to neighborhood use of our property.) We believe that accurately sets out the situation.

To date, we have not heard back from anyone but look forward to hearing that this matter has been closed. In the
meantime, we do not want to forfeit any of our rights, including losing the right to appeal, or be subject to penalties, or
pursue any other alternatives..

Thank you for your attention.

Angela Mirrer and Rick Dagen
9 Forest Street

https://mail.google.com/mail/u/0/?ik=5b53ddaeOe&view=pt&search=all&permmsgid=msg-a:r1983055676147887887 &simpl=msg-a:r198305567614788...
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M Gmall Richard Dagen <rickdagen@gmail.com>

9 Forest Street Complaints

Howard Simons <hsimons@newtonma.gov> Mon, Dec 16, 2024 at 3:02 PM
To: "rickdagen@gmail.com" <rickdagen@gmail.com>
Cc: Anthony Ciccariello <aciccariello@newtonma.gov>, Andrew Mavrelis <amavrelis@newtonma.gov>

Dear Mr. Dagen and Ms. Mirrer,

Please be advised that the Zoning Enforcement Volitation “lllegal change of grade without Engineering Approval” and
“Fence height over 6'0” from existing grade on property located at 9 Forest Street have not been corrected. | have
attached the violations letter dated October 28, 2024 and November 1 2024 for your reference. In order to eliminate both
violations, the required remedies must be implemented as detailed in each letter. An appropriate site plan must be filed
with the Engineering department, then perform the necessary modifications. Basically, the fence needs to be returned to
the original grade prior to the new fence installation in order to eliminate the violations. After the fence work is performed,
we can then schedule a property site visit to close the violations.

Unfortunately, per the November 1, 2024 letter, the 30 day appeal period has expired as of December 6, 2024, prior to
your December 6, 2024 email correspondence.

Please contact me with a proposed timetable of implementation. If you have any questions, please feel free to contact me.
Regards,

Howard

Howard Simons

Zoning Enforcement Agent

City of Newton

1000 Commonwealth Avenue
Newton, MA 02459

Direct Telephone No: 617-796-1063

Email: hsimons@newtonma.gov

From: Anthony Ciccariello <aciccariello@newtonma.gov>
Sent: Tuesday, December 10, 2024 3:23 PM
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To: Howard Simons <hsimons@newtonma.gov>
Subject: FW: 9 Forest Street Complaints

Thank you,

Anthony Ciccariello
Commissioner, ISD

City of Newton

1000 Commonwealth Ave
Newton, MA 02459
617-796-1064

From: Rick <rickdagen@gmail.com>

Sent: Friday, December 6, 2024 11:33 AM

To: Anthony Ciccariello <aciccariello@newtonma.gov>

Cc: Richard Dagen <rickdagen@gmail.com>; angela.mirrer@gmail.com
Subject: 9 Forest Street Complaints

[DO NOT OPEN links/attachments unless you are sure the content is safe. ]

[Quoted text hidden]

When responding, please be aware that the Massachusetts Secretary of State has determined that most email is public
record and therefore cannot be kept confidential.
2 attachments

@ 9 forest st fence height violation letter.pdf
998K

@ 9 forest st grade violation letter.pdf
995K
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Inspectional Services Department Felephone

(617) 796-1060
Anthony Ciccariello, Commissioner Fax
1000 Commonwealth Avenue (5”;.;9:“"086

Newton, MA 02459
www.newtonma.gov

ISD@newtonma.gov

Ruthanne Fuller
Mayor

NOTICE OF VIOLATION

November 1, 2024

Angela Mirrer
Richard B Dagen
9 Forest Street
Newton, Ma 02461

RE: 9 Forest Street, Newton, MA
Dear Property Owner:

Due to the receipt of a written complaint, an inspection was conducted at the property, or
property of which you have care, charge or control, known as #9 Forest Street on October.25, 2024.
The inspection, along with a review of the property file, revealed the following violations of the

Newton City Ordinances and Zoning Ordinances:

1. City of Newton Ordinance Violations

VIOLATION(S):

o Illegal perimeter fence (side-over 6’-0” high) - The City of Newton Revised Ordinances,
Chapter 5, Article 11T Section 5-30. d “(2) Fences bordering side lot lines: No fence or
portion of a fence bordering or parallel to a side lot line shall exceed six (6) feet in height
except as provided in subsection (6) below, and further, that any portion of a fence bordering
a side lot line which is within two (2) feet of a front lot line shall be graded to match the
height of any fence bordering the front lot line.

o Illegal perimeter fence (rear-over 6’-0” high)- The City of Newton Revised Ordinances,
Chapter 5, Article 111 Section 5-30. (3) Fences bordering the rear lot line: No fence or
portion of a fence bordering or parallel to a rear lot line shall exceed six (6) feet in height,
provided, however, that the height of a rear lot line fence may be increased to a maximum of
eight (8) feet if no portion of such rear lot line constitutes a side lot line for an adjoining lot
or as provided in subsection (6) below. (6) Fences bordering side or rear lot lines where the
entire length of said side or rear lot lines immediately abut nonresidential or public use
zoning districts may be increased to a maximum of eight (8) feet in height.”

REQUIRED REMEDY:
Remove or correct the illegal fence or apply to the UDC for relief.

Strict code enforcement makes the city safer
Before buying, renting or leasing check zoning



Penalties: “Whoever violates any of the provisions of this ordinance shall be punished by a fine of
not more than fifty ($50) dollars for each day during which the violation continues. Where non-
criminal disposition of specified sections of this ordinance by civil fine has been provided for in
sections 17-22 and 17-23 of the Revised Ordinances, as amended, pursuant to the authority granted
by G.L. ¢. 40, sec. 21D, said violation may be enforced in the manner provided in such statute. The
civil penalty for each such violation is set out in section 17-21(c).” The assessments for the above
violations are as scheduled below:

o Illegal perimeter fence (over 6’-0” high): The assessment for this violation is $50.00 per
day.

Enforcement: “The Commissioner of Inspectional Services shall enforce all provisions of the
ordinance, including instituting all necessary administrative or legal action to assure compliance
therewith. Any person found to be in violation of the ordinance shall receive a written warning and
a minimum of thirty (30) days to remediate all violations thereof prior to the institution of any
enforcement action by the Commissioner.”

Failure to comply within thirty (30) days of receipt of this notice may result in 2 criminal
complaint being filed in Newton District Court.

If you have any questions, please call 617-796-1078.

Howie Simons %waﬂello

Zoning Enforcement Agent Commissioner
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NOTICE OF VIOLATION

October 28, 2024

Angela Mirrer
Richard B Dagen
9 Forest Street
Newton, Ma 02461

RE: 9 Forest Street, Newton, MA
Dear Property Owner:

Due to the réceipt of a written complaint, an inspection was conducted at the property, or
property of which you have care, charge or control, known as #9 Forest Street on October 25, 2024.
The inspection, along with a review of the property file, revealed the following violations of the

Newton Zoning Ordinances:

1. City of Newton Zoning Violations

VIOLATION(S):

o Illegal change of grade without Engineering Approval (addition of topsoil to correct
fence height over the 6°-0”)- The City of Newton Revised Zoning Ordinances, Chapter 30
Section 5.3 A: “Whenever the existing contours of the land are altered, the land shall be left
in a usable condition, graded in a manner to prevent the erosion of soil and the alteration of
the runoff of surface water to or from abutting properties, and shall be substantially
landscaped.”

PENALTIES FOR VIOLATION OF NEWTON ZONING ORDINANCE(S):

Chapter 30 Section 7.9.2: “Whoever violates any of the provisions of this Chapter shall be punished
by a fine of not more than $300 for each day during which the violation continues. Upon any well-
founded information in writing from any citizen that this Chapter is being violated, or upon his own
initiative, the Commissioner of Inspectional Services shall take immediate steps to enforce this
Chapter by causing complaint to be made before the district court or by applying for an injunction
in the superior court.” The assessments for the above violations are as scheduled below:

o Illegal change of grade without Engineering Approval (addition of topsoil to correct
fence height over the 6’-0”): The assessment for this violation is $300.00 per day.

Strict code enforcement makes the city safer
Before buying, renting or leasing check zoning



RIGHT OF APPEAL:

Decisions of the Commissioner of Inspectional Services may be appealed to the Zoning Board of
Appeals within 30 days of such decision.

REQUIRED REMEDY

The City requires you to do the following to remedy the above-noted violations: File the appropriate
Site Plan review with the Engineering department.

Failure to comply within thirty (30) days of receipt of this notice may result in a criminal
complaint being filed in Newton District Court.

If you have any questions, please call 617-796-1063.

Respectfylly,

7 A

Howie Simons Anthony Ciccariello
Zoning Enforcement Agent Commissioner
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RECEIVED

By Brenda Belsanti, ZBA Clerk at 9:42 am, Jan 23, 2025 ((.ll;)h;:)i;:-)?;zn
Telefax
R (617) 796-1142
City of Newton, Massachusctts TOD/TTY

i : _ (617) 796-1689
Depariment of Planning and Development SR Ong GOV

: -ealth Avene Newton, Massachusetts 02459
Rethanne Daller 0 Commonwealth Avenue Newton, Massachusetts

Barney S. Heath

Mavor Director

ZONING BOARD OF APPEALS

AGREEMENT TO EXTEND CHAPTER 40A TIME LIMITS
FOR PUBLIC HEARING, DECISION, AND FILING OF DECISION

Z8A Malter: #10-24

Subject Property: 9 Forest Street, Newton, MA
Applicants: Richard Dagen & Angela Mirrer

Application Type: Appeal Petition

Date of Filing: December 17, 2024

Under M.G. L. ¢, 40A, § 15, the Zoning Board of Appeals is to hold a public hearing within 65 days of
receipt of an application for a variance and render a decision within 100 days. The Applicants hereby
agree to a 10 day extension of all applicable deadlines so that the Zoning Roard of Appeals may open
the public hearing on this petition at its regularly scheduled mpeting gn Reljruary 26, 2025.

W
o7

(A'pplicant or A’{tﬁéy for ApptigantLSignature)
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{Date)

eceived ang 3;_’;’:5‘;5&_10 ‘by"th'sjz.'N'eWtbn.__20ni_n_g__ﬂt_3a_rd of Appeals:
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CITY OF NEWTON, MASSACHUSETTS
City Hall
1000 Commonwealth Avenue, Newton, MA 02459-1449
Telephone: (617)796-1060 Fax: (617)796-1086
www.newtonma.gov
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Rutha“nne-Fuller
Mayor ZONING BOARD OF APPEALS
Brenda Belsanti, Zoning Board Clerk

MEETING MINUTES

Wednesday, April 10, 2024.
7:00 p.m.
HYBRID

Board Members Present: Michael Rossi (Chair), Brooke Lipsitt, Elizabeth Sweet, Stuart
Snyder, Jennifer Pucci (remote), and Denise Chicoine (alternate-remote)

Staff Present: Brenda Belsanti, ZBA Clerk; Jonah Temple, Deputy City Solicitor; Katie
Whewell, Director of Current Planning; Cat Kemmett, Senior Planner; and Barney Heath,
Director of Planning.

A public hearing of the Newton Zoning Board of Appeals was held a hybrid meeting on
Wednesday, April 10, 2024, at 7:00 p.m. on the following petitions:

1. #04-23 Toll Bros. Inc., requesting a Comprehensive Permit, pursuant to M.G.L.
Chapter 40B, to construct a six-story all-residential development with 244
residential units on 5.82 acres of land located at 528 Boylston Street in the SR1,
SR2 Zoning Districts. The proposal includes 61 affordable units and 385 parking
stalls.

2. #03-24 Pouya Hezaveh of 60 Hope Ave Unit 320, Waltham, MA requesting a variance
from Section 3.1.3 of the Newton Zoning Ordinance to allow 64.8 feet of frontage
where 70 feet of frontage is required. The subject property is located at 0 Moody Street
within a Single-Residence 3 (SR-3) zoning district and consists of a 7,535 square foot
lot.

3. #02-24 Samuel Chud of 3 Edgefield Road, Chestnut Hill, Massachusetts, pursuant to
M.G.L. c. 40A, §§ 8 and 15, appealing the January 26, 2024 issuance of a building
permit by the Commissioner of Inspectional Services for the construction of a new
single-family home. The subject property is located at 11 Edgefield Road, Newton,
Massachusetts within a Single-Residence 2 (SR-2) zoning district.

Agenda Item 2: #03-24 Pouya Hezaveh of 60 Hope Ave Unit 320, Waltham, MA requesting a
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variance from Section 3.1.3 of the Newton Zoning Ordinance to allow 64.8 feet of frontage where
70 feet of frontage is required. The subject property is located at 0 Moody Street within a Single-
Residence 3 (SR-3) zoning district and consists of a 7,535 square foot lot. Sitting Members:
Michael Rossi (Chair), Brooke Lipsitt, Elizabeth Sweet, Stuart Snyder, Jennifer Pucci, and Denise
Chicoine (alternate)

Documents Submitted:
1. Variance Application dated March 6, 2024 with attachments
Testimony:
Attorney Terry Morris presented a PowerPoint with the previous variance that was granted

including the special circumstances for the variance including topography, shape of the lot, and
comparisons to adjacent lots in the neighborhood as well as the proposed site and building plans.

Chair Rossi asked for clarification if anything had changed for the site or the plans and if Attorney
Morris was just asking for an extension of the decision that was made in September, 2022.

Attorney Morris stated that was the case due to the economic circumstances.

Ms. Lipsitt asked for clarification for the schedule.

Chair Rossi stated the applicant had one year to exercise the rights of the variance that was granted
or the rights will lapse; however the Board can extend that time to exercise the rights for a period
not to exceed six months.

Ms. Lipsitt asked if the six months had to be extended before the year ended.

Attorney Temple stated that the applicant is unable to get the six-month extension due to the

original decision has expired. This would be a reestablishment of the original variance. So the
applicant would have a year to exercise the new variance.
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Mr. Snyder asked if the Board was deciding this anew.
Chair Rossi asked for clarification from Attorney Temple regarding the statute.

Attorney Temple stated it is a new public hearing but can rely on the past decision if there have
been no changes.

Public Comments:

There were no public comments.

Ms. Lipsitt made a motion to close the public comments and was duly seconded by Mr. Snyder.
Deliberation:

Mr. Snyder made a motion to grant the variance with the previous conditions and was duly
seconded by Ms. Sweet.

The motion passed 5-0.

Agenda Item 3: #02-24 Samuel Chud of 3 Edgefield Road, Chestnut Hill, Massachusetts, pursuant
to M.G.L. c. 40A, §§ 8 and 15, appealing the January 26, 2024 issuance of a building permit by the
Commissioner of Inspectional Services for the construction of a new single-family home. The
subject property is located at 11 Edgefield Road, Newton, Massachusetts within a Single-
Residence 2 (SR-2) zoning district. This item was a continuance from March 27, 2024.

Documents Submitted:

Addendum to Appeal
Addendum to the TDP Opinion
Building Permit Appeal
Engineering Revision

TDP Opinion #2

A e
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6. ZBA Presentation

Testimony:

Sam Chud, 3 Edgefield Road, Waban stated he has been a resident for 26 years and for 8 years at
this address with his family. He presented a PowerPoint discussing the topography, water issues in
homes and yards, the berm, and previous findings, violations, and history of the subject property.

Tom DiPerisio, 157 Cook Lane, Marlborough, Civil Engineer, stated reviewed the reports that
were submitted regarding water issues and mitigation.

Mr. Chud completed his presentation.

Anthony Ciccariello, Commissioner of Inspectional Services, stated that he is obligated to issue
permits once he receives approved plans from City Department of Engineering. It meets all the
current zoning and building requirements. Five chambers were planned to take into consideration
additional or extra rain or stormwater to be recharged back into the soil. He is not an engineer.

Mr. John Daghlian, Associate City Engineer, stated that a site plan was submitted twice in
December that went through the review process and was approved. Some intervention with the
neighbors the site plan was modified and resubmitted in March. Theu added a few yards of drains
along the property line to address runoff. Two other drains were installed in the northern part of
the property that would collect and infiltrate into the infiltration system on site. An overflow
connection can be made to the City drainage system, but the applicant would have to go before
Public Facilities for that request. He is happy to revisit the site and look at the grading issues and
if the neighbors would allow to have a survey done on their property to make sure they have the
most accurate topographical information.

Attorney Lawrence Lee, Rosenberg, Freeman, & Lee, representing the property owner of 11
Edgefield Road, stated he is not an engineer either. He stated that the wrong permit was appealed
and it is the stormwater permit is the subject of appeal and it is past the 30 day appeal period. He
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stated the original plan was approved December 13, 2023 meeting all the City requirements
knowing all the issues. The modifications that were made were not required by the City and went
above and beyond the requirements to accommodate concerns and was approved March 21. The
delay has cost his clients $25,000 since the building permit was issued in January or 75 days ago
plus the extra cost he is incurring addressing this appeal. Neighbors have made additions requests
which go against the City regulations such as lowering the house below the groundwater level and
pitch the grade against the foundation. The City knows the history and approved the original plans
and then the client improved the plans.

Vern Porter, Land Surveyor, 354 Eliot Street, Newton, stated he reviewed the process the client
followed and the client followed all the rules and regulations and they were approved receiving a
building permit.

Alec Pondruff, 11 Edgefield Road, Newton, owner of 11 Edgefield, stated typically when we build
houses we take care not only of our houses, but take care of the people that would build houses for.
Sorry for 2017 issues they had, but that was before us. We are trying to solve the problem that was
there for years. We are trying to work with them, but they keep bringing up other things.

Public Comments:

Caleb Nelson, 39 Devonshire Road, Newton, stated he is an abutter to 11 Edgefield and the Chud’s
property. He agrees with everything Mr. Chud described. Water has been an issue since he moved
to his home in 2006. The previous owner at 11 Edgefield put in fill and railroad ties and
essentially built a dam. It has a huge impact on all of the properties down the hill. The water has
to go somewhere. The location of the berm and the dam means that even when it rains a little it is
like a lake on our property and it is always very soggy. Several years ago we put in a very large,
sophisticated drainage system to help. We all hoped the new owner would help with this to solve
the problem for the whole area and he declined to participate. The system does help a lot, but the
problem is when he looks at the plans he has the same concerns as Mr. Chud. The retaining walss
and so forth would overwhelm the systems we put in. These things will impede water to their
property, but we are down at the bottom of the hill. We want them to be able to build a nice house
there, but want it to be functional. We don’t want to recreate the problems we have already
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experienced.

Laurence Chud, 112 Waban Hill Road, Newton stated that he is Sam Chud’s father. The previous
owner raised it and the new owner raised it further. We relied on Tom DePersio as an engineer
who believes that the water table measurement that the stormwater permit was based on and the
building permit that was mixed on the stormwater permit was inaccurate. We have supplied
photographic evidence. The City has to rely on the applicants figures and the entire stormwater
system is inaccurate based on inadequate assumptions. Our neighbor’s property used to be treed,
but due to the water running downhill from the raised site all of the trees have died from root rot.
We are being portrayed as uncooperative, but we have said from the beginning it is fine to build
the house we just want it at the historical grade of the property. It should be one foot lower with a
gentle slope. They may need to redesign the house or lowered. When speaking with the City
Engineer he indicated he would be able to work with the owners regarding a redesign. So there are
options.

Lucie Chansky, 259 Jackson Street, Newton, stated that what is being described is being repeated
around the City. There are so many people being impacted by houses being built and the water
directed toward their houses and they are being flooded. Pretty soon Newton is going to float away
with all the flooding. It is time to take a stand to prevent this from happening to people because it
is unfair.

Mr. Chud stated that the assertion that they have appealed the wrong permit is false. If the building
permit is about the house, then that is exactly the subject of our appeal because we believe that that
house as currently designed should not be built the way it is because the grade needs to be raised to
accommodate that house which is exactly the root of our problem.

Ms. Lipsitt stated the property’s engineer and the City Engineer say the water is not going to be a
problem and the City Engineer is accepting the calculations. The appellant engineer is saying they
can’t recharge the water because the groundwater is much higher that the other engineer thinks.
None of us are engineers and are not qualified to judge the engineers. If we deny the appeal and in
fact it does worsen the condition what is the recourse for the applicant.
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Attorney Temple stated that there would be two potential avenues of recourse. If this project
violates the city's stormwater ordinance and regulations then the engineering department would
enforce that. The second thing is that under the zoning ordinance, if the final project has
completed does create or alter the runoff under the abutting property that would constitute a zone
of violation.

Ms. Lipsitt stated that if she understands correctly it’s not about the water running off this property
onto the abutting property but stopping the water on the abutting property from running away. Is
that the same.

Attorney Temple stated that all that is in the purview of this Zoning Board is the sole zoning
provision on stormwater which is will the change in grade result in an alteration of the runoff of
surface water onto an abutting property. That's it. The compliance with the City storm water
regulations and the stormwater system for this project is not within the jurisdiction and purview of
this Zoning Board. There is a separate appeals process for that general ordinance and it should not
be part of your consideration.

Ms. Lipsitt stated if it’s worsening the abutting property issue that is not covered by us?

Attorney Temple stated that ultimately for you to interpret but the language is alteration of the
runoff of surface water to or from abutting properties.

Mr. Snyder stated that he wants to understand the procedural posture and has the correct permit
being appealed.

Attorney Temple stated it is the building permit is being appealed under 5.3.a not the stormwater
permit.

Mr. Snyder stated so the request to is revoke the building permit that was issued by ISD on the
basis of what you described. The next question would be what is the standard we are supposed to
apply. Do we need to determine whether or not the permit was properly issues or not? Is it that
simple or does our judgement come into play.
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Attorney Temple stated that the Board could certainly rely on the expertise of our Engineering
Department that's reviewed and signed off on this project and making your determination of
whether or not there's a violation. Also, that 5.3.b says for larger projects, which this is,
compliance with 5.3.a has to be confirmed by the Engineering Department and ISD and that is
what happened here through the issue of the permits.

Mr. Snyder stated if he is ISD’s shoes and all paperwork has been signed off by the Engineering
Department then what is ISD to do and therefore what is the Board to do. We empathize with the
appellant in this matter. How we are to deal with, if at all, the preexisting violation on this
property that evidently has not been remedied.

Attorney Temple stated that it is his understanding that it has not been remedied, but that issue isn't
really relevant to these proceedings because it's his understanding that through the issuance of the
building permit and this new project that violation will be remedied.

Mr. Snyder stated assuming the Board upholds the issuance of the building permit does that rectify
the existing violation.

Mr. Ciccariello stated that according to the plans that have been submitted it would rectify the
problem. There are drains that are put along and a swale along the side of the property line that
take the water from the Chud’s property and distribute it back into the drainage containers below
ground and charge it back in.

Ms. Sweet stated she wanted clarification from Mr. Daghlian.

Mr. Daghlian clarified that the suggestion of the rain garden that's being proposed have an
overflow connection to the City drainage system. That would alleviate any problems of water
being accumulated in that area. That would get to the Charles River eventually so there is not
ponding. That recommendation also based on some new information learned today that applicant
be allowed to have some survey done on the two neighboring properties to verify that. If it is built
up it should be removed to allow the natural flow of water. The other concern is the water coming
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off the hill. He suggests that the applicant be open to having a drain main extension go before
public facilities and the neighbors allow the City to do additional topographical information so that
the area could be graded properly so the natural flow is not hindered.

Ms. Sweet stated that didn’t really clarify he questions and it seems to be two different things.

Mr. Daghlian stated that removing the berm area would take care of the surface runoff that’s
exasperating the problems the Chuds are encountering. The plan that was approved was based on
the requirements of storm water rules and regulations. The calculations met the requirements and
the plan was approved. It was just brought to his attention that the berm was built up by the
previous property owner. So he is suggesting that additional topography be done along the eastern
property lines. They incorporate any regrading that needs to be done to get positive flow to those
area drains that are being proposed by the applicant. That will take care of the surface runoff. By
no means would we support lowering the house elevation into the groundwater. That's just asking
problems for the property owner. They're going to have to have some pumps continually running.
We just can't recommend that. The requirement is one foot separation between the bottom of the
system. The basement and bottom of the seasonal high groundwater elevation. Based on those
things, I think that surface water issue would be taken care of if the overflow connection was made
to the city drainage system.

Ms. Sweet stated that is separate from the building permit that is being discussed. You're
suggesting something else. That you feel would remedy the issue. We are not going to lower the
house. That’s not something the Board can deal with.

Mr. Daghlian stated it's really not something else. The issue is the surface one off. The flooding
that people are saying that are experiencing. One is tied to the other.

Chair Rossi asked if it was an enforcement issue.

Mr. Daghlian stated that it's not so much enforcement, but if we're just being told about this berm
area that there used to be retaining walls there, but they're not shown on this plan he’s concerned
that, well, we need to do additional topographic survey and just modify the grading along that
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eastern edge without changing the site plan. that it's going to change the locations of the other yard
drains.

Chair Rossi asked that based on information that you have recently received, you have reason to
second guess or question your department's earlier decision to find that these plans are in
compliance with the stormwater ordinance.

Mr. Daghlian stated not second guessing, but fine-tuning the process and fine-tuning the design.
The design is a good design. This is take a good design making it better and addressing the
concerns of the neighbors.

Chair Rossi stated that it's putting the Board in a little bit of a tough spot. It's our understanding
that the Engineering Department has signed off on the plans that were submitted and now we are
hearing is that there may be some fine-tuning that has to be done. We need to know and we need
to be clear. Is the Engineering Department standing by its earlier approval of these plans or is there
some additional work that has to be done or is there some additional information you have learned
that calls into question the earlier approval.

Mr. Daghlian stated that based on the merits of what was submitted, the plan was approved
because it met the rules and regulations of the stormwater requirement. The information that was
presented tonight he’s just learning about the fact about these berm areas along the eastern property
line. It's a to take the design and fine tune it so that it addresses these additional concerns. He’s
not second guessing my staff’s determination or the approval process. It was based on the
information that was submitted and now new information was brought to light that he’s just
learning about now and my suggestion is additional topography along the eastern property line and
an overflow connection from the rain garden to the drainage system of the City.

Chair Rossi stated that it was helpful and appreciates the clarification but just so we are clear what
you're saying is that there's some improvements that could be made. What you have recently
learned and everything you know to date does not change the determination of the Engineering
Department and that these plans comply with the stormwater audience.

Mr. Daghlian stated that’s correct. As presented right now, this plan that's dated March 5, 2024,
that met the spirit of the rules and regulations for the storm water.

Chair Rossi asked if it met the letter of the ordinance.
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Mr. Daghlian stated that he is not an attorney, but it met the spirit of the requirements. Based on
new information tonight he will take a look at it and fine-tune the design and it’s a buildable
project. We just need a little more information on the eastern property line and the overflow
connection. Two simple things.

Ms. Sweet asked if he was to look at this again with the additional information about the berm
would he approve the plans or would he ask for additional things. It seems the original approval
was faulty because of not having all the information. Do you need to revisit the approval?

Mr. Daghlian stated the process was not faulty based on what was presented to us at the time by the
registered professional engineer. It met the design requirements of the City stormwater ordinance.
Now we know about a built-up berm along the property line and that changes the dynamics of the
design.

Ms. Sweet asked if it needs a new approval.

Mr. Daghlian stated that if two property owners are appealing this permit then allow the applicants
engineers to come on their property and do additional survey so that the grading is properly done
and it’s a positive flow towards those yard drains and the overflow connection to the City drainage
system. It would address their concerns.

Ms. Pucci stated the Board is here for an appeal of a building permit based on a record and that Mr.
Daghlian stands by his determination that the stormwater regulations were met based on the plan
and we are reviewing an appeal of a permit based in part on that determination. So our decision is
up or down on that permit. What do we do if we have new information at this stage that was
received after that permit? How does that impact the legal analysis on this building permit appeal?

Attorney Temple stated that Board could hold the item while City Engineering works with the
petitioner and the applicant and developer to revise the stormwater plan and reissue the permit or
simply condition in your order that the building permit be held or not be reissued until the
stormwater analysis Mr. Daghlian is suggesting is complete.

Chair Rossi stated that the condition would have to be thought through and asked if they are in a
position tonight to come up with a satisfactory condition or would it be more appropriate to hold

the item.

Attorney Temple stated if the Board is comfortable with the contours of something along the lines
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of the building permit is held until a point that Engineering signs off on the storm water based on
this this new information. It’s a simple condition that could be voted on tonight.

Ms. Lipsitt stated that what we have in front of us is a request to essentially withdraw a building
permit and from what we are hearing this evening she not inclined to withdraw the building permit
and therefore not inclined to grant the appeal, but is inclined to insist we make the project better if
that is something we can do before the permit is exercised. It appears Mr. Daghlian has
information that makes him think the project could be better and therefore could alleviate concerns.
In the interest of time she is inclined to deny the appeal with conditions.

Ms. Lipsitt made a motion to close the public hearing and was duly seconded by Mr. Snyder.
The motion passed unanimously 5-0.
Deliberation:

Ms. Lipsitt made a motion to deny the appeal and affirm the order in part with a condition that City
Engineering Department will approve the stormwater management provision of the zoning
ordinance in 30 days and was duly seconded by Ms. Sweet.

The motion passed 5-0.

Agenda Item 1: 1. #04-23 Toll Bros. Inc., requesting a Comprehensive Permit, pursuant to M.G.L.
Chapter 40B, to construct a six-story all-residential development with 244 residential units on 5.82
acres of land located at 528 Boylston Street; 0, 502-504, 516 Boylston Street; 0 Hagan Road; and
24-26, 32-34 Hurley Place in the SR1, SR2 Zoning Districts. The proposal includes 61 affordable
units and 385 parking stalls. Sitting Members: Michael Rossi (Chair), Brooke Lipsitt, Elizabeth
Sweet, Stuart Snyder, Jennifer Pucci, and Denise Chicoine (alternate)

Documents Submitted:

1. Updated Concept plan with Rte. 9 improvements
2. Signage Plan
3. Revised Civil Plans
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Landscape Plans

Peer Review response dated February 22, 2024.

ZBA Planning Memo dated April 3, 2024.

Resident Emails

Letter from the Fair Housing Committee dated March 24, 2024.

ol R

Testimony:

Attorney Stephen Buchbinder, Schlessinger & Buchbinder, 1200 Walnut Street, Newton, presented
the additional materials submitted, reviewed the revised plans, and discussed the ZBA Planning
Memo dated April 3, 2024. Pathways, lighting and screening for abutters were discussed.

Robert Michaud, Managing Principal, MDM Transportation Consultants, 28 Wood Road,
Marlborough, presented an overview of driveways, traffic flows, and offsite mitigations.

Ms. Kemmett presented the Planning presentation and overview of the history of the project and
the modifications from the initial proposal until now.

Mr. Snyder asked for clarification on the number of affordable units.

Attorney Buchbinder stated that there are 46 affordable units. 37 units are 80% AMI and 9 units at
50% AML

Ms. Lipsitt stated that she wanted to discuss traffic and stormwater. She appreciates the panel of
experts at the last meeting for stormwater details. She asked for clarification for some of the traffic
mitigation that will be happening.

Mr. Michaud stated they will be working with MA DOT for the mitigation happening on Rte. 9 for
the accelerating and decelerating lanes and discussed the plans for Rte. 9, the frontage shoulder
area, and Parker Street area. Trip calculations were also discussed.
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Ms. Lipsitt stated she wants to make sure things do not get worse.

Isacc Prizant, City Traffic Engineer DPW, stated from the municipal point of view he is limited to
what we can judge since this falls under state jurisdiction, but he is glad that MA DOT is involved
at this early stage.

Jeff Maxtutis, BETA, stated that they asked for additional crash data, a preliminary MA DOT
review, merge analysis, wayfairing signage, visitor parking access, and pedestrian improvements.

MDM supplied all the additional information and he believes the site can work.

Ms. Lipsitt stated the signage plan shows six-foot-high monument signs proposed at both exits and
wondered if that would block the view of oncoming traffic for those trying to enter/exit.

Mr. Prizant stated it would be reviewed during development to make sure that was not in the site
lines and moved back. It will probably be much the same as Newton Wellesley Hospitals large
signage.

Ms. Lipsitt asked about the proposed dog park removal and tree replacement plan.

Attorney Buchbinder stated that the dog park was removed at Plannings suggestion and tree
replacement would be happening.

Ms. Chicoine asked about electric car charging.

Attorney Buchbinder stated it would begin at 20% available and expand to 50% of all parking
stalls.

Chair Rossi asked about pedestrian and traffic safety. Will it be less safe than how it exists now?
Mr. Maxtutis stated he does not believe so. The more separation of the sidewalk from Rte. 9 the

better and it’s planned to be wider and the shared path is a definite safety improvement.
Improvements will also be made at Hagan Road. The measures proposed are all beneficial. The
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intersection of Parker Street and Rte. 9 a safe routes to school project is ongoing.

Mr. Heath stated that the changes at Old Field Road will be an improvement for safety for
pedestrians and vehicles.

Mr. Snyder asked if MA DOT could reject the proposal we are discussing and the safety measure
are no longer there.

Ms. Whewell stated that Planning met with Mr. Prizant’s team and transportation. MA DOT will
review the plans and attach an access permit and design safety and mitigation requirement and
work with the developer. If MA DOT is not satisfied with the safety they will ask the developer to
redesign it. It will go under a development review process.

Attorney Temple stated it could be conditioned in the decision.

Chair Rossi opened public comments.

Public Comments:

Councilor Stephen Farrell, 30 Winston Road, Newton
Paul Stein, 8 Olde Field Road, Newton
Wendy Landon, 40 Olde Field Road, Newton

Sharon Greenstein, 16 Olde Field Road, Newton
Mary Karys, 129 Hagen Road, Newton

Heidi Werner, 30 Hagen Road, Newton

Ann Findeisen, 132 Hagen Road, Newton

Jay Portnoy, 60 Burdean Road, Newton

Rob Sellers, 16 Olde Field Road, Newton

Bruce Jennings, 33 Duxbury Road, Newton
Craig Schwartz, 210 Woodcliff Road, Newton
Elisa Friedman, 49 Olde Field Road, Newton
Ashley Philips, 30 Hagen Road, Newton

Amy Lisser, 27 Sheldon Road, Newton
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Daniel Herring, 77 Oakdale Road, Newton
Enrique Testa, 84 Adeline Road, Newton
Maitriyi Shah, 109 Dudley Road, Newton
Julie Winsett, 33 Alexander Road, Newton
Ken Soltz, 33 Lantern Lane, Newton
Margaret Zaleski, 11 Marshfield Road, Newton
Councilor David Kalis, Newton

Diane Pirente, 305 Winchester Street, Newton
Lynn Grush, 6 Hagen Road, Newton

Matthew Weintraub, 8 Sheldon Road, Newton
Lucie Chansky, 259 Jackson Street, Newton

Their comments addressed concerns as to the size of the project, the effect on traffic, pedestrian
safety, stormwater, flooding, environmental concerns, trees as screening, blasting, unimaginative
design, and the project’s being out of character of the neighborhood. Comments in support of the
project noted the need for affordable housing.

Mr. Snyder asked Ms. Bernardo to comment on the Scott Horsely reports regarding stormwater and
flooding.

Janet Bernardo, Engineer, Horsely Witten Group, agreed that more test pits would be appropriate,
but the information provided thus far have given sufficient evidence that there is adequate
separation to ground water.

Mr. Snyder asked if she was seeking more information.

Ms. Bernardo stated that the project will still need to go to Conservation and they will make the
final decision. They will need to do additional test pits, but they have done a number of test pits
and provided the results so she does not have a concern at this level of design.

Chair Rossi asked for clarification.

Ms. Bernardo stated when the project goes to Conservation they will need to meet the stormwater

handbook to the letter and that will include having test pits in the footprints of each of the soil
infiltration systems. They will need to excavate out any fill that is there so they have clean soil at
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each of the bottoms of their systems. The design requires them to have two feet to groundwater
and preferably four feet. What has been shown to date has been four feet and they did a mounding
analysis for the one that had less than four feet. That analysis showed ground water should not
come up into the chamber system and take up storage. When they do the test pits for the
Conservation Commission and if they find out groundwater is actually closer than two feet than
they would be forced to change the design and make sure to raise the system and would have to
provide additional mounding analysis.

Chair Rossi asked if she agreed with the neighbors that additional test pits be done, but it is not
something that would be done at this stage, but at the Conservation Commission stage.

Ms. Bernardo stated that was correct.

Ms. Lipsitt asked if in Ms. Bernardo’s experience if there were any situations where digging new
test pits required the redesign of the building or landscaping or is it just stormwater management
design.

Ms. Bernardo stated that it would be a reconfiguration of the stormwater management system and
design. Occasionally there may be a sidewalk that moves, but the buildings would not change.

Ms. Sweet stated that she wondered if different mediation efforts could make it surer that things
would not make things worse. Are there other things that could be done?

Ms. Bernardo stated that they do not typically redesign the stormwater system, they look at what
has been done to see if it is adequate and if they have met the criteria. Maybe they could make the
system larger or add porous pavement. Green roofs don’t help that much with stormwater. There
could be some tweaks along the way, but they are proposing large stormwater chamber systems
underground they capture quite a bit of the runoff and reducing the volume of runoff off the site as
well as the flow which is what they are required to do. When it falls in the woods it goes into the
ground and that is what we are looking for the applicant to replicate.

Mr. Snyder asked what a hydrogeologist could add to this project.
Ms. Bernardo stated that they look at how the groundwater is flowing in the ground. They look to

see if the water is going in different directions to see where it is coming from. Is it Paul Brook or
is it Rte. 9 drainage. They look bigger picture.
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Mr. Snyder asked if she would recommend a hydrogeologist to analyze the site to determine water
flow and answer the concerns of the neighbors.

Ms. Bernardo stated knowledge is always useful, but it is not an easy study and is quite in-depth.
She does not know how useful the input would be.

Councilor Lipof stated that the neighbors have brought up serious concerns about conservation,
flooding and groundwater and believes we need a little bit more time on these issues. Whatever
comes to fruition has to be for the benefit not the detriment of this community.

Chair Rossi stated that the one decision left is whether to close the public hearing open or not
before the next meeting.

Ms. Lipsitt stated that Mr. Snyder has raised an issue about a hydrologist.

Mr. Heath stated they are not hydrologists. They have had extensive discussions about this issue
with the City Engineer, the Conservation Commission, and the peer reviewers about the impact of
this development and where the water is going to flow. They have looked at the information
provided by the neighbor and the neighborhood consultant Scott Horsley to understand what the
issues are. They were satisfied that the stormwater is being dealt with appropriately at this stage
and comforted by the fact that there will be another layer of review by the Conservation
Commission that deals with these kinds of issues all the time. It is not uncommon that this Board
will condition that the Conservation Commission will have to be satisfied for the project to be
approved.

Ms. Lipsitt stated that everything has referred to stormwater and we have been very focused on
that. Early on we thought about the water from the hill and ledge, but never have learned anything
about that, only the surface water. She wants to be sure that they do not fail the neighbors and
make sure we mitigate it.

Mr. Heath stated that we can reconvene the group to answer questions. They have a wealth of
experience dealing with development in the City and understanding how stormwater works
including hydrology. Ms. Bernardo offered to speak to experts in her firm to get a better
understanding.

Attorney Temple stated that the deadline to close the public hearing is May 1, 2024.
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Mr. Snyder does not support closing the public hearing tonight and wants to pause.

Chair Rossi stated that there is a consensus for that.

Ms. Sweet stated that they really need to rely on Conservation on this subject and having
conditions regarding stormwater and they need to move forward. Conservation are the true

experts, and they will know about this.

Ms. Whewell asked what question the Board would like answered by a hydrologist. What
information would like Ms. Bernardo and Planning to get.

Chair Rossi stated it would be a level of comfort knowing the project can move forward and not
worry about the runoff stormwater that currently exists.

Mr. Snyder agreed and added that it is not necessary the runoff but also the groundwater and
whether the introduction of this building would make things worse. Conservation Commission
would have to be relied on, but he would like to have a level of comfort that the project as designed
is not going to exacerbate problems coming from the groundwater for the neighborhood and
beyond.

The next hearing for this project will be May 1, 2024.
Mr. Rossi concluded the meeting.
Adjourned 11:05 p.m.

ZBA DECISIONS can be found at www.newtonma.gov/ZBA

Zoning Board of Appeals Minutes 04/10/2024 19| Page


http://www.newtonma.gov/

CITY OF NEWTON, MASSACHUSETTS

City Hall
1000 Commonwealth Avenue, Newton, MA 02459-1449
Telephone: (617)796-1060 Fax: (617)796-1086
www.newtonma.gov

S Ap{"l:r_i; A

Rutha“nne-Fuller
Mayor ZONING BOARD OF APPEALS
Brenda Belsanti, Zoning Board Clerk

MEETING MINUTES

Monday, June 3, 2024.
7:00 p.m.
Remote via ZOOM

Board Members Present: Michael Rossi (Chair), Brooke Lipsitt, Elizabeth Sweet, Stuart
Snyder, William McLaughlin, and Jennifer Pucci (alternate)

Staff Present: Brenda Belsanti, ZBA Clerk; Barney Heath, Director of Planning &
Development; Katie Whewell, Chief Planner; Alyssa Sandoval, Deputy Chief Planner; and
Jennifer Wilson, Assistant City Solicitor.

A public hearing of the Newton Zoning Board of Appeals was held as a virtually via Zoom on
Monday, June 3, 2024, at 7:00 p.m. on the following petitions:

1. #11-23 78 Crafts Street Newton LLC, requesting a Comprehensive Permit,
pursuant to M.G.L. Chapter 40B, to construct a 307-unit residential development
on a 4.76 square acre lot located at 78-84 Crafts Street, 68-70 Crafts Street, 9
Maguire Court, 17-19 Maguire Court, 67R Court Street, 63 Court Street,13-15
Maguire Court, 24 Maguire Court, 31 Maguire Court, and 31R Maguire Court
within the Multi-Residence 1 (MR-1) and Manufacturing (M) zoning districts.
The proposal includes 62 affordable units and 263 parking spaces.

2. #01-20 The Residences on the Charles, LLP requesting to change the details of the
Comprehensive Permit issued on June 17, 2020 for a project located at 2-4 Los Angeles
Street that consists of 204 units. The applicant proposes to add additional exterior
signage to the property including a four-sided free-standing principal sign, a wall
mounted secondary sign, a perpendicular secondary sign, a wall mounted directional
sign for the leasing center, and three wall mounted directional signs for parking.
Pursuant to 760 CMR 56.05(11), this item will be heard for the purpose of determining
whether the proposed change is substantial or insubstantial.
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Agenda Item 2: #01-20 The Residences on the Charles, LLP requesting an insubstantial change.
Sitting Members: Michael Rossi (Chair), Brooke Lipsitt, Elizabeth Sweet, William McLaughlin,
Stuart Snyder and Jennifer Pucci (alternate).

There was a motion by Brooke Lipsitt to continue this item until July 16, 2024 duly seconded by
Bill McLaughlin.

There motion passed unanimously 5-0.
Agenda Item 1: #11-23 78 Crafts Street, Newton LLC requesting a comprehensive permit. Sitting

Members: Michael Rossi (Chair), Brooke Lipsitt, Elizabeth Sweet, William McLaughlin, Stuart
Snyder and Jennifer Pucci (alternate).

Documents Submitted:

1. Submissions from Applicant:
a. Letters dated May 20, 2024, May 21, 2024, and May 30, 2024 with responses.
b. Information presentation for June 3, 2024 meeting

2. Planning Department Memo dated May 28, 2024 with attachments.
3. Climate and Sustainability Team Memo dated May 2, 2024.
4. Resident Emails

Testimony:

Michela DeSantis, Boylston Properties, introduced the presentation which included peer review
responses, stormwater, parking, emergency access, and the most recent design updates. Concept
plans and views from abutting properties were included. She also addressed questions and
concerns.

Bill Madden, Landscape Architect, presented the landscape design updates including parking,
changing to a gate for emergency access, pedestrian circulation, and change of bench design.
Community scheduling ideas were reviewed such as crafts markets, farmers markets, dog park
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socials, and ice cream social at the tot lot.

Jesse Johnson, Civil Engineer, Wesson and Sampson, presented updates on stormwater plans and
improvements made with communications with City Departments and peer reviewers.

Paul Momnie, Goulston and Storrs, updated timing of the project and next steps.
Ms. DeSantis stated the presentation was complete and opened up for questions.

Ms. Sandoval presented the Planning presentation with an overview of the updates from the
applicant, peer reviewers, design, traffic, stormwater and engineering, and next steps.

Alan Mountjoy, NBBJ, reviewed the new design plans and made recommendations for alternatives
in the design.

Mr. Snyder stated that the three alternatives in design from NBBJ were interesting and finds
activating a community space the most compelling. He finds the ground level apartments not
particularly appealing. Asked NBBJ what the vision of the community space might be.

Mr. Mountjoy stated that it is a relatively small space that should be usable for residents and
community and a covered porch or indoor space may extend its life through the seasons.

Mr. Snyder stated he liked the ideas the applicant had for gatherings and wondered how this would
be accessible to non-residents. Where would be parking, bathrooms, etc., for community
gatherings.

Ms. Pucci stated she like the mural but believes the other half need work and likes the ideas NBBJ
put forward to make the area productive. Prefers underground parking, but understands if cost
prohibitive or if there is a loss of affordability. Building C is quite out of line to the neighborhood
it abuts particularly to Court Street and can something more be done to lessen the impact to the
abutters.
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Ms. Lipsitt stated she appreciates the work to get to the stormwater standards. Activating Crafts
Street is more than art you need people. The building needs to connect to the rest of the
community and not look and feel isolated. She likes the alternatives NBBJ presented. There must
be a way with signage to welcome the community into the space. She agreed with Ms. Pucci
regarding Building C and that it needs to look more broken up.

Ms. Sweet stated she also agrees with Ms. Pucci and that we need to keep the affordable units. She
finds the bench design needs to be redone. Like the idea of community spaces.

Mr. McLaughlin stated that he likes the progress of the applicant, peer reviewers, and City staff.
He agrees not to open Court Street. Appreciates the additional parking and stormwater progress.
Still feels there is some challenges with massing. There should be more activation on the Crafts
Street area and likes NBBJs alternative designs. Thinks the parking should be shrunk down three
or four feet to decrease the building height.

Chair Rossi stated he agrees there needs to be changes to Crafts Street side and likes NBBJs
designs and sinking some parking. We should also be doing anything to break up the massing of
the building to be less monolithic and more residential.

David Rockwell, Newton Housing Partnership, 13 Floral Place, Newton spoke on behalf of NHP in
support of the project.

Chair Rossi asked for public comment.

Public Comments:

Public comments were made from the following residents:
Al Cecchinelli, 224 Chapel Street, Newton

Janine Stewart, 251 Adams Street, Newton

William Ferreira (for Jacob Friedman), 1874 Beacon Street, Newton
Peter Harrington, 157 Lowell Avenue & 505 Waltham Street, Newton
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Danny Moll, 45 Waterston Road, Newton
Crognale Family, 38 & 40 Lothrop Street, Newton
Peter Bruce, 11 Claflin Place, Newton

Bob O’Hare, 81 & 87 Prescott Street, Newton
Melanie Burke, 255 Adams Street, Newton
Suzanne Sankar, 11 Phillips Lane, Newton

Dan Ruben, 175 Auburn Street, Newton

Gabriel Burke, 255 Adams Street, Newton

Ann Raines, 50 Court Street, Newton

Lynn Weissberg, 5 Alden Street, Newton

Kay Masterson, Owner, Cabot’s & Johnny’s Luncheonette, 743 Washington Street, Newton
Marcela Burke, 255 Adams Street, Newton

Greg Reibman, 10 Mayflower Terrace, Newton
Gail Deegan, 240 Upland Road, Newton

Jackie O’Toole, 17 Turner Terrace, Newton

Bob Kavanaugh, 69 Court Street, Newton

Terry Sauro, 44 Cook Street, Newton

Their comments addressed concerns as to the size of the project, the effect on traffic, safety, and
the project’s being out of character of the neighborhood. Comments in support of the project noted

the need for affordable housing.

Ms. Desantis clarified the stormwater requirements that they are meeting and are not seeking any
waivers from the City.

Mr. Johnson described the details of how were meeting the stormwater requirements.
Chair Rossi continued the item until July 16",
Chair Rossi concluded the meeting at 9:23 p.m.

ZBA DECISIONS can be found at www.newtonma.gov/ZBA
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MEETING MINUTES

Wednesday, December 04, 2024.
7:00 p.m.
Virtual via Zoom

Board Members Present: Michael Rossi (Chair), Brooke Lipsitt, Elizabeth Sweet, Stuart
Snyder, and Denise Chicoine.

Staff Present: Jonah Temple, Deputy City Solicitor; and Brenda Belsanti, ZBA Clerk

A public hearing of the Newton Zoning Board of Appeals was held as a virtual meeting via
Zoom on Wednesday, December 4, 2024, at 7:00 p.m. on the following petitions:

1. #06-24 The Newton City Council appealing the August 14, 2024 determination of the
Commissioner of Inspectional Services in response to a request for zoning enforcement for
alleged violations of the conditions of special permit #195-23 at 16-22 Clinton Street. The
subject property is located at 16-22 Clinton Street within a Business 2 (BU-2) zoning
district and consists of a 10,403 square foot lot.

2. #07-24 Jason Gee of 13R Lincoln Street, Newton, appealing the August 14, 2024
determination of the Commissioner of Inspectional Services in response to a request for
zoning enforcement for alleged violations of the conditions of special permit #195-23 at
16-22 Clinton Street. The Subject property is located at 16-22 Clinton Street within a
Business 2 (BU-2) zoning district and consists of a 10,403 square foot lot.

Agenda Item 1: #06-24 Newton City Council, Newton. Sitting Members: Michael Rossi (Chair),
Brooke Lipsitt, Elizabeth Sweet, Stuart Snyder, and Denise Chicoine.

Agenda Item 2: #07-24 Jason Gee, 13 R Lincoln Street, Newton. Sitting Members: Michael Rossi
(Chair), Brooke Lipsitt, Elizabeth Sweet, Stuart Snyder, and Denise Chicoine.
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Documents Submitted:

1. Written request from Mr. Gee to drop appeal #07-24.

Testimony:

The Board chose to hear the items in conjunction with one another with agreement from the
petitioners.

Councilor Maria Greenberg stated that the petitioner were dropping their appeal after reaching an
agreement with the developer.

Public Comments:

There were no public comments.

Deliberation:

Ms. Lipsitt made a motion to accept the withdrawal of the appeal #06-24 and was duly seconded
by Ms. Sweet.

The motion was passed unanimously 5-0.

Ms. Snyder made a motion to accept the withdrawal of the appeal #07-24 and was duly seconded
by Ms. Sweet.

The motion was passed unanimously 5-0.

Chair Rossi concluded the meeting at 7:05 p.m.

ZBA DECISIONS can be found at www.newtonma.gov/ZBA
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MEETING MINUTES

Wednesday, January 22, 2025.
7:00 p.m.
Hybrid and remote via Zoom

Board Members Present: Michael Rossi (Chair), Brooke Lipsitt, Elizabeth Sweet (remote),
Stuart Snyder, and Jennifer Pucci.

Staff Present: Jennifer Wilson, Assistant City Solicitor; Kristen Annunziato, Assistant City
Solicitor; Brenda Belsanti, ZBA Clerk; and Anthony Ciccariello, Commissioner of Inspectional
Services.

A public hearing of the Newton Zoning Board of Appeals was held as a hybrid meeting in
person and virtually via Zoom on Wednesday, January 22, 2025, at 7:00 p.m. on the
following petitions:

1. #08-24 Vonatraugs Comm Ave, LLC, 77 Oldham Road, Newton, appealing the November
12, 2024 determination of the Commissioner of Inspectional Services interpreting and
applying Section 3.4.4 Garage Design Standards of the Newton Zoning Ordinance to
below-grade garages at 1936-1938 Commonwealth Ave. The subject property is located
within a Multi-Residence 1 (MR-1) zoning district and consists of a 11,540 square foot lot.

2. #09-24 Yanting & Zhen Sun, 15-17 Playstead Road, Newton, requesting to amend variance
#7-95 to alter approved plans. The subject property is located at 15-17 Playstead Road
within a Multi-Residence 1 (MR-1) zoning district and consists of a 5,101 square foot lot
size.

3. Approval of meeting minutes dated April 3, 2024 & April 24, 2024.

4. Elections; discuss and/or adopt changes to the City of Newton Rules of the Zoning Board
of Appeals; any necessary briefing from the Law Department about items in litigation.
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Agenda Item 1: #08-24 Vonatraugs Comm Ave LLC, 77 Oldham Road, Newton. Sitting
Members: Michael Rossi (Chair), Brooke Lipsitt, Elizabeth Sweet, Stuart Snyder, and Jennifer
Pucci.

Documents Submitted:

1. Application to Appeal a Determination by ISD plus attachments dated December 12, 2024.

2. Correspondence between Attorney Morris and Commissioner Ciccariello dated October 18,
2024 & November 12, 2024.

Testimony:

Attorney Terrence Morris, 57 Elm Road, Newton, presented via PowerPoint site plans, easement
plan, topography of the lot, lot shape, and the language and interpretation of the zoning ordinance.

Chair Rossi asked for details regarding the Mr. Morris’ attendance at the Zoning & Planning
Committee meeting with the City Council to request an amendment to the ordinance.

Attorney Morris stated that he had attended the meeting to have the words “above grade” into the
ordinance for clarity on these matters. They have been inundated with Zoning changes particularly
with VCOD. There were three or four members that wanted to take it up, but the Chair did not due
to their time constraints.

Athony Ciccariello, Commissioner of ISD, reviewed the letter to Attorney Morris and the
definition of a garage, traffic circulation, rules of an easement, interpretation of the ordinance, and

that it is being applied correctly in this case.

Public Comments:

Diane McGlame, 122 Rand Terrace, Newton, stated she is an abutter. The City owned the lot and
they looked at building something there, they did a safety assessment, and realized that doing any
kind of driveway on the crest of that hill would be incredibly dangerous. They nixed the whole
plan and the land was bought by a neighbor. Our concern now is still that that it's a hill going
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down. There should only be that one egress to these two units. She is not sure how you work it out,
but there cannot be any more because it's way too dangerous. There you come down that hill,
somebody coming out of the driveway, they could be T-boned very easily. They would have loved
to have more say in that development, but again, the courtesy was not extended to us prior to this.
They appreciate it, but are concerned about safety and we do not want to see another driveway
entrance or exit going down that hill. She is really frightened for people. She is right where you see
part of that egress, and she doesn’t want to hear car crashes.

Beth Monahan, 132 Rand Terrace, Newton, stated she is an abutter. She echoes that this was a
very difficult development for the neighbors without having noticed the land that developed was
held in open space, and that was changed without, but with an agreement with the City, without
really any notification to the public. It was very problematic. One thing that she has seen in this
process as a longtime resident of the City is rules exist, and they're not applied. This is a time in
our culture in our country where she doesn’t like to see rules not applied. She cares about safety,
but she also doesn't like to see anyone able to just flaunt things and say, “Oh, well, this doesn't
apply to me. I'll just build what I want”. She wants us to all live by the rule of law and take
responsibility for that.

Ms. Pucci stated she understood the design, but comes back to the definition of a garage. It seems
pretty straightforward. She asked Attorney Morris how to get around the simple language, and to
Mr. Ciccariello's point, an attached or detached building, or portion of a building that is able to be
accessed by an automobile. She understands the theory of where you're arguing and that the intent
of this may have been to regulate above ground garages. She appreciates that, but the language is
actually pretty clear. Can speak directly to that?

Attorney Morris stated that one of the last points that he made was the sections E and F of the
ordinance itself are the only place you'll see a reference to the 500 square foot, 1,000 square, or
700 square foot limitation. Those sections both say that they apply to detached garages. So that
would take it out from under the application of this of this ordinance. He did spend considerable
time if you will, passing the ordinance, and that's part of my presentation. He hoped that you'd see
that, and the reason he did so is because when you're called upon to interpret an ordinance, you
have to take into account the whole picture. You put it in context. All of things cited about how
this ordinance, the background of this ordinance, and where it's written and what is in it. There's
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just no justification for saying it applies to below grade garage. It's unfortunate that one of your
newer members is not seated and was a party to that the drafting of that ordinance, and probably
would confirm what he says about its applicability. Never once did they consider that this was
supposed to be applied to limiting underground garages the whole thrust of the City Council, and
before that the Board of Aldermen has been to put parking under the building. That has been clear
direction for a long time. It's inconceivable that they that they would mean to it that this would be
the meaning of adoption of this ordinance. It was entirely about the look of the garages, and
whether the garages would overwhelm the front of the buildings because of the garage doors.
That's why they put a limitation on the garage doors and respect to the whole front elevation.
Everything points to that. In response to the Commissioners comment about the easement and the
distinction. The last conversation that Commissioner and he had both agreed this was not an
adversarial proceeding. We were quite in contact with one another over various period of time.
He drafted the easement and suggested to the Commissioner there are several solutions.

There seems to be a certain mistrust of developers that they're going to do something that if ISD
can't keep its eye on it that they're going to do something underhanded after. It's unfortunate that
that lack of trust sometimes exists, but it certainly doesn't exist between himself and the
Commissioner. The distinction about the easement on the property, 1930-1932 Commonwealth
Ave, these will be two 2-unit condominiums. In effect, that space in the garage is going to be
restricted by the Condominium documents. The use of those space at the lower level, whether it's
maneuvering aisle or whether it's the actual parking spaces, are going to be regulated by the
condominium. That Condominium Master Deed will function in the same way that the easement
functioned for Mr. Ciccariello for the first building and offered that as an alternative. There was
drafted language to that effect offered to basically submit that. The Commission, unfortunately,
was not satisfied with that approach. A second approach, and that is, we would agree then to
basically put garage doors separating those parking spaces from the balance of the space, and at
that level. That was not accepted. The argument, the rationale, that the second house should be
distinguished by the first house by an easement and the second house, not lacking an easement.
Commissioner did say the purpose of that easement for the first house is to make sure that nothing
untoward happens after the thing's built, and you have six or seven cars. We know it does not fit
six or seven cars. We try to fit four. The function that it will be a condominium, basically
sufficiently deals with, because now you'll not only have the eyes of ISD watching over what
happens there, but you have the other three owners. There will be too many eyes on it for that for
anything to be untold after the thing is built. The comments from our neighbors who confirmed the
point to be made that the current site plan is not preferable to what was originally proposed.
Basically, upholding this appeal so that we would go back to the original site plan with a single.

Ms. Pucci stated she understands the point he is making about the sensibility of the design on the
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site, but the goal is to look at was there a proper application of the ordinance. So going back to the
language of the ordinance is there an argument for why does not apply to this structure.

Attorney Morris stated that the actual caption under paragraph F. Itself. It says, additional
standards for two-family detached residential buildings clearly meant to apply to above ground
detached garages located somewhere else on the site. Not, and with respect to the Commission's
interpretation of the garage definition, saying that a garage is defined as including the garage or
portion thereof part thereof. That was the language that he relied on, that was in there specifically
to cover attached garages, buildings with attached garages above grade. That's the thing that they
were looking at. You have a first floor of a building. You have living area in the building, and you
have an attached garage to it. Living space above and those garage spaces are the things that were
being addressed when they adopted this ordinance. There are just too many flags pointing in that
direction. The fact that it refers to a garage being defined as a part of the building necessarily
means that below grade it certainly means that it was more likely to have meant those attached
garages that are more typical of the of the City throughout the City.

Ms. Lipsitt stated that she is familiar with the site and sympathetic with the preferability of have a
single garage entrance on the east side per the original proposal. She listened to the Commissioner,
read the ordinance, and can’t argue with the determination. Why have you not followed alternative
solutions such as a request for a variance since a special permit is not applicable her or change the
orientation of the parking, so parking is parallel rather that perpendicular to the street. You could
have had cars closer to the east side of the building. An easement that includes the interior of the
garage that is open to the adjacent abutters. There are several approaches that can be taken because
she does not see a good argument to overturn the opinion of the ISD Commissioner. She believes
the ordinance is poorly written for this particular situation but cannot disagree with his
interpretation.

Attorney Morris stated that is up to the City to make it clear and if there is ambiguity it should be
resolved in favor of the property owner.

Chair Rossi stated that in September the applicant went before the City Council to clarify and
amend the ordinance and they declined to do it.

Attorney Morris stated that they did not decline to do it but that there was no formal vote to deny.

Brian Traugott, property owner, stated that did not proceed with another easement under 1936-
1938, to make the maneuverability area similar to that of 1930-1932. We did propose that as an
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option that was turned down by ISD in the case of trying to create that maneuverability under
1936-1938. As to the other point about why we didn't simply just turn the parking the opposite
direction. One was for safety and we always planned this maneuverability to allow the cars to back
out and turn around and have the ability to drive out onto Comm Ave forward facing. There is a
large variation in elevation on the property.

Ms. Lipsitt stated that it does not seem ISD has a role in determining whether or not there is an
easement on the property. If the owner of the property decided to put an easement down that the
easement would exist before it got to ISD. She is not a lawyer, but that's just her best guess.

Mr. Snyder asked Attorney Morris that if the Board accepted his interpretation or application of the
ordinance wouldn't that mean that a below grade garage like this would have no standards applied
to it at all in terms of garage space. What would the standard be if it weren't the standard that is
being applied by the Commissioner.

Attorney Morris believes that practicality of floor area ratio the more most recent ordinance
amendment that was required, measurement of heights of buildings from the existing grade rather
than proposed grade. There's been a number of amendments proposed. There are more coming that
are an attempt to basically control the volume of building.

Mr. Snyder stated that it would not seem logical that we would be left with nothing to apply in an
area like that.

Mr. Snyder asked the easement that's set up between the two properties, and then the potential for a
master deed to be applied in particular ways to the common areas of the condominium. Both of
those cases aren't those private matters within the property itself. Those are not things for the City
to be concerned with.

Mr. Ciccariello stated that it was correct which is why he did not agree to it.

Ms. Lipsitt made a motion to close the public hearing which was duly seconded by Ms. Pucci

The motion was passed unanimously 5-0.

Deliberation:
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Chair Rossi asked for further comments from the Board and agreed with the comments already
made.

Ms. Sweet concurred with Chair Rossi’s comments

Chair Rossi asked for clarification from Attorney Wilson if the Board has the ability to make a
single motion to sustain the determination.

Attorney Wilson stated yes, if the response is both the same just one motion is sufficient.

Mr. Snyder made a motion to sustain the determination of the Commissioner of ISD and was duly
seconded by Ms. Pucci.

The motion was unanimously upheld 5-0.

Agenda Item 2: #09-24 Yanting & Zhen Sun, 15-17 Playstead Road, Newton. Sitting Members:
Michael Rossi (Chair), Brooke Lipsitt, Elizabeth Sweet, Stuart Snyder, and Jennifer Pucci.

Documents Submitted:

1. ZBA Variance Application with attachments dated December 19, 2024.
2. Special Permit #329-24 dated November 18, 2024.
3. ZBA Variance #07-95 dated February, 1995

Testimony:

Attorney Robert Pelligrini, Bridgewater, presented of the site design, reviewed the previous
approved variance, lot size, steep grade, topography, parking requirements, and garage conversion
design that needs relief.

Ms. Pucci asked for clarity on the application. The question before us is that we are amending the
conditions of the prior variance to sort of adapt to the new site plan that the City Council has
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approved. We're not deciding should you get to convert the underground space into a living area,
but the record in the application is actually not clear. They seem to be arguing kind of for a
variance on what they just got the special permit for. Maybe the Chair or the Law Department
could sort of clarify what we are deciding and what we need to find to decide that issue.

Chair Rossi agreed with Ms. Pucci.

Attorney Wilson stated we're not going to be looking to determine if all of the factors to support a
variance are still here. The Board can simply uphold the findings from the previous variance and
find that the amended plans doesn't alter those findings.

Ms. Pucci asked if the applicant is changing anything about the exterior appearance of the lot and
the structure.

Attorney Pellegrini stated there would be no change.

Ms. Lipsitt stated that it seems that this is just technically in front of us and the Board has no
meaningful decision to make. The is nothing in the previous finding that still is not true and we
should just accept the amendment.

Mr. Snyder stated he agrees with what has been said.

Ms. Sweet stated she is also in agreement.

Public Comments:

Alex Rolfe, 34 Playstead Road, Newton, stated he lives across the street and a few doors down
from the property in question. He supports the proposed variance. He thinks that the available
outdoor parking is entirely adequate and very much similar to what other houses on the street have.
It doesn't seem like there's any reason to expect this property to need indoor parking in addition.
Ms. Sweet made a motion to close the public hearing which was duly seconded by Mr. Snyder.

The motion was passed unanimously 5-0.

Deliberation:

Zoning Board of Appeals Minutes 01/22/2025 8| Page


http://www.newtonma.gov/

CITY OF NEWTON, MASSACHUSETTS

City Hall
1000 Commonwealth Avenue, Newton, MA 02459-1449
Telephone: (617)796-1060 Fax: (617)796-1086
www.newtonma.gov

Rutha“nne-Fuller
Mayor ZONING BOARD OF APPEALS
Brenda Belsanti, Zoning Board Clerk

The Board discussed the merits of the application.

Ms. Lipsitt made a motion to approve the amendment to the prior Variance #7-95 and was duly
seconded by Ms. Sweet.

The motion was passed unanimously 5-0.
Agenda Item 3: Approval of meeting minutes dated April 3, 2024 & April 24, 2024. Sitting

Members: Michael Rossi (Chair), Brooke Lipsitt, Elizabeth Sweet, Stuart Snyder, and Jennifer
Pucci.

Mr. Snyder made a motion to approve both sets of minutes and was duly seconded by Ms. Pucci.
The motion was passed unanimously 5-0.

Agenda Item 4: Elections; discuss and/or adopt changes to the City of Newton Rules of the
Zoning Board of Appeals; any necessary briefing from the Law Department about items in
litigation. Sitting Members: Michael Rossi (Chair), Brooke Lipsitt, Elizabeth Sweet, Stuart Snyder,
and Jennifer Pucci.

Attorney Wilson identified a few changes that need to be made to the rules to make things
consistent with now accepting applications online so the Law Department is working on that and
should be ready for the February meeting or a timetable that works with the Law Department.

Attorney Annunziato gave updates on the three cases that are in pending litigation for 528
Boylston Street, 41 Washington Street, and 78 Crafts Street.

Mr. Snyder nominated Chair Rossi to continue as Chair of the ZBA Board and was duly seconded
by Ms. Lipsitt.

There were no other nominations for Chair and the motion passed 4-0.
Chair Rossi nominated Ms. Lipsitt to continue as Vice-Chair and duly seconded by Mr. Snyder.

There were no other nominations for Vice-Chair and the motion passed 4-0.
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Ms. Lipsitt nominated Ms. Belsanti to continue as ZBA Clerk and was duly seconded by Chair
Rossi.

There were no other nominations for ZBA Clerk and the motion was passed 5-0.

Chair Rossi concluded the meeting at 8:10 p.m.

ZBA DECISIONS can be found at www.newtonma.gov/ZBA
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