Zoning & Planning Committee Report

City of Newton
In City Council

Monday, January 13, 2024
Present: Councilors Baker (Chair), Oliver, Albright, Wright, Krintzman, Getz, Danberg, and Kalis
Also Present: Councilors Malakie, Lipof, Lucas, and Greenberg

City Staff: Jennifer Caira, Deputy Director of Planning; Zachary LeMel, Chief of Long Range
Planning; Jennifer Wilson, Assistant City Solicitor; and Jaclyn Norton, Committee Clerk

All agendas and reports, both past and present can be found at the following link: Zoning &
Planning Committee | City of Newton, MA (newtonma.gov)

For more information regarding this meeting, a video recording can be found at the following
link: 01-13-25 Zoning & Planning Committee Meeting

#501-24 Appointment of Christopher Pitt to the Planning and Development Board
HER HONOR THE MAYOR appointing Christopher Pitt, 9 Hunnewell Circle,
Newton as an alternate member of the Planning and Development Board for a
term of office set to expire on February 1, 2027. (60 Days: 02/14/2025)
Action: Zoning & Planning Approved 8-0

Note: Mr. Pitt stated that he is interested in getting more involved in local government
and has become interested in the Planning & Development Board. Councilors thanked Mr. Pitt
for his willingness to serve and noted his focus on finding balance. He described the current
situation of having to find this building between development and historic preservation in
Newton Corner. He was also asked about his other involvement within Newton, and he added
that he volunteers as part of the food pantry. Committee members voted 8-0 on a motion to
approve from Councilor Oliver.

#317-24 Requesting discussion and possible amendments to Section 5.4.2
HER HONOR THE MAYOR requesting a discussion and possible amendments to
retaining wall regulations for Multi-Family/Commercial/Industrial/Civic Buildings
in Section 5.4.2 of Chapter 30 Zoning.

Action: Zoning & Planning Approved 4-1-3 (Councilor Wright Opposed) (Councilors
Krintzman, Kalis, and Oliver Abstained)



https://www.newtonma.gov/government/city-clerk/city-council/council-standing-committees/zoning-planning-committee
https://www.newtonma.gov/government/city-clerk/city-council/council-standing-committees/zoning-planning-committee
https://www.youtube.com/watch?v=kj64N6RZNko
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Note: Zachary LeMel, Chief of Long Range Planning, presented the attached
presentation which outlined that the proposed amendments are to allow retaining walls
greater than 4 ft when used to enable underground parking and stricter requirements when
used to build the minimum parking required within the VCOD. Prior to this meeting the
Supreme Judicial Court issued a decision on its case regarding the MBTA Communities Act and
that the state having to resubmit guidelines would not impact the need for this change. The
attached presentation outlines two potential options with the first being that all retaining walls
for surface parking over 4ft would go through site plan review and the second is that all
retaining walls for surface parking over 8ft would need a special permit.

Councilors asked if the decisions by the Planning & Development Board for site plan review are
binding. Jennifer Wilson, Assistant City Solicitor noted that she would need to do more
research and get back to them on that. Jennifer Caira, Deputy Director of Planning added later
in the discussion that the Planning & Development Board can condition projects but cannot
deny the use. Planning Department staff would also aid the Planning & Development Board in
a similar way to that of the Land Use Committee for these matters. A Councilor raised concerns
with having the potential of 8ft retaining walls negatively impacting neighbors. It was proposed
by a Councilor during the discussion that the parking requirement in the VCOD could be
removed to solve this issue.

Councilors proposed for all retaining walls for surface parking from 4ft-8ft be subject to site
plan review and those above 8ft would need a special permit. In all cases it would be required
that the ward councilors are also notified. Committee members voted 4-1-3 (Councilor Wright
Opposed) (Councilors Krintzman, Kalis, and Oliver Abstained) on a motion to approve this
proposal from Councilor Danberg.

#369-24 Requesting discussion and amendments to Accessory Dwelling Unit (ADU)
Ordinance
HER HONOR THE MAYOR requesting discussion and amendments to Newton's
Accessory Dwelling Unit (ADU) Ordinance, so it complies with the State's Zoning
Act (Ch. 40A).

Action: Zoning & Planning Held 8-0; Public Hearing Set for 02/26/2025

Note: The Chair noted that the state is currently developing regulations regarding the
Affordable Homes Act and that the law will go into effect on February 1% even if the city takes
no action. Ms. Caira presented the attached presentation that provides background on ADUs
within Newton. The ordinance in Newton is generally ahead of the curve and currently there
about 10 per year being constructed. The attached presentation outlines the proposed changes
to the ordinance that are required to comply with state law. The Chair after the presentation
noted that difference in the habitable space definition from the building code to state law. Ms.
Caira stated that this was surprising and that this measurement will only be used to calculate
the maximum size of the ADU based off the principal dwelling. A Councilor asked about historic
carriage houses. These are treated separately if found to be historically significant and not
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within a historic district. Councilors also discussed the owner occupancy requirement with the
Chair wanting to retain it for all that seek a special permit, along with units not covered under
the state law. Ms. Caira noted that it is recommended that it not be automatically required but
could instead by added as a special permit condition by the Land Use Committee. Councilors
noted concerns with ADUs being used as short term rentals within Newton.

A Councilor stated that they wished to propose additional amendments to this ordinance. The
Chair asked committee members if these could be split into a parenthesis of this item to allow
for a dedicated discussion at the next meeting. Committee members were divided over
discussing these at this meeting or the next meeting, but the Chair indicated time would be set
aside for these additional amendments to be discussed at the next Committee meeting. which
would still allow them also to be heard with the main item on February 26.

Committee members voted 8-0 on a motion to set a public hearing for #369-24 for February
26, 2025, and hold both #369-24 and #369-24(2) from Councilor Krintzman.

#369-24(2) Requesting discussion and amendments to Accessory Dwelling Unit (ADU)
Ordinance
ZONING & PLANNING COMMITTEE requesting discussion and possible
amendments to Chapter 30, Zoning regarding Accessory Dwelling Units (ADU) in
addition to those needed to comply with recent changes to the State’s Zoning
Act (Ch. 40A).

Action: Zoning & Planning Held 8-0

Note: This item was discussed concurrently with item #369-24. A written report can be
found with item #369-24.

#43-24 Quarterly update on projects using the VCOD overlay district
COUNCILORS ALBRIGHT AND DANBERG requesting updates on any potential
projects brought to the Planning Department under the new Village Center
Overlay District. The updates should include indications of interest and actual
permits filed; for which villages and under which zoning districts; number of
stories and units.
Zoning & Planning Held 6-0 (Councilor Albright Not Voting) on 02/15/24
Zoning & Planning Held 8-0 on 03/25/24

Action: Zoning & Planning Held 8-0

Note: Ms. Caira presented the attached presentation which outlined the properties
that have opted into the Village Center Overlay District (VCOD) and gave metrics on the overlay
district. The Planning Department will continue to monitor the VCOD as there has been some
feedback received that the underlying zoning is more attractive financially and hesitancy over
the controversy surrounding this zoning. Councilors asked if the Planning Department could
send a list of properties that decided to not opt into the VCOD, and include such properties in
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future analyses. After the meeting the Planning Department provided this list to Councilors. A
Councilor also wanted to know why the partial inclusionary zoning payment did not go through
the Land Use Committee. Ms. Caira explained that projects under 9 units do not have to go
through the Land Use Committee.

Committee members voted 8-0 on a motion to hold from Councilor Oliver.

The meeting adjourned at 9:26 pm.

Respectfully Submitted,

R. Lisle Baker, Chair



#317-24

#317-24 - Discussion and Possible
Amendments to Retaining Wall Regulations
for Multi-Family/Commercial/Industrial/Civic
Buildings

Zoning and Planning Committee

January 13,2025

Overview

e Village Center Overlay District (VCOD) requires a special permit for all retaining
walls over 4’
o  ZAP agreed that this prevents the desired outcome of below grade/within building parking

e ZAP requested staff explore stricter requirements for retaining walls created for
surface parking
o0  Two options proposed that address Council concerns and meet state law

e Regardless of State Guidelines*, staff recommend updating the zoning

*From Interim Compliance Letter provided by EOHLC on Oct. 10, 2024: https://www.newtonma.gov/home/showpublisheddocument/123295/638646654563270000
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Option 1 - Site Plan Review for surface parking retaining walls > 4’

9.2.6. Development and Design Standards

A. Site Design Standards Commsntsfd dditional
This section provides the design standards for lot improvements within the VCOD zones, ¢ rovides addrtiona

oversight and a public
defines how to measure certain standards, and provides other requirements and information. . 8 . P
hearing requirement

7. Retaining Walls e  Staff preferred

a. The placement of a retaining wall of four (4) feet or more anywhere on a lot requires a amendment

special permit. When a combination of retaining walls are within 25 feet of each other

(measured from front-face of wall to front-face of wall), height is measured from the foot
of the lowest wall to the top of the highest wall.

b. Retaining walls, or combination of walls, may exceed four (4) feet in height without
a special permit:
i. When the retaining wall(s) are enabling access to parking or loading
facilities that are located entirely inside of, or underneath the building; or
kii. When the retaining wall(s) are enabling access to surface parking, such
walls are subject to site plan review.

Option 2 - Reduce the special permit requirement from 10’ to 8’

9.2.6. Development and Design Standards

A. Site Design Standards Comments:
This section provides the design standards for lot improvements within the VCOD zones, e  Still allows for large
defines how to measure certain standards, and provides other requirements and information. retaining walls fully

by-right (up to 8’)
7. Retaining Walls

a. The placement of a retaining wall of four (4) feet or more anywhere on a lot requires a ° Limits exemption to
special permit. When a combination of retaining walls are within 25 feet of each other the minimum number
(measured from front-face of wall to front-face of wall), height is measured from the foot of pa rkings spaces
of the lowest wall to the top of the highest wall. required

b. Retaining walls, or combination of walls, may exceed four (4) feet in height without
a special permit:
i. When the retaining wall(s) are enabling access to parking or loading
facilities that are located entirely inside of, or underneath the building; or
#ii._When the retaining wall(s) are enabling access to surface parking that is

necessary to meet and accommodates only the minimum number of spaces
required by Section 9.2.6.C. Such walls may not exceed eight (8) feet in
height, except by special permit.
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Next Steps

e Staff recommend ZAP approve Option 1 (site plan review) for the full City Council
to consider

e Questions and comments
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TO: City Council
FROM: Jennifer M. Wilson, Assistant City Solicitor
SUBJECT:  Docket Item #317-24

DATE: January 17, 2025

At the January 13, 2025 Zoning and Planning Committee (“ZAP”’) meeting, ZAP requested that
the law department confirm that the Planning and Development Board (the “Planning Board”)
had the authority to impose binding conditions through the site plan review process.

Massachusetts courts have consistently held that site plan review is a permissible regulatory tool
of municipalities for controlling the aesthetics and environmental impacts of land use.

While the Planning Board has little discretion to reject a site plan application, it does have the
authority to impose reasonable conditions on the site plan approval. Specifically, in the Village
Center Overlay District, through site plan review the Planning Board may impose conditions that
have a rational nexus to the potential impacts of the proposed development and are roughly
proportional to the impacts of the proposed development. Conditions that meet these
requirements are binding on the site plan applicant.
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#317-24

CITY OF NEWTON

IN CITY COUNCIL

ORDINANCE NO.

January , 2025

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF NEWTON AS
FOLLOWS:

That the Revised Ordinances of Newton, Massachusetts, 2017, as amended, be and are
hereby further amended with respect to Chapter 30 ZONING as follows:

L. DELETE Section 9.2.6.A.7.a. in its entirety and insert in place therecof a new
Section 9.2.6.A.7.a. as follows:

a. When a combination of retaining walls are within 25 feet of each other
(measured from front-face of wall to front-face of wall), height is measured
from the foot of the lowest wall to the top of the highest wall.

1L INSERT a new Section 9.2.6.A.7.b. as follows:

b. The placement of a retaining wall of four (4) feet in height or more anywhere
on a lot requires a special permit, except as follows:

1. Retaining wall(s) of any height that enable access to parking or
loading facilities that are located entirely inside of, or underneath
the building are allowed by right; and

ii.  Retaining wall(s) that are four (4) feet in height and greater but less
than eight (8) feet in height that enable access to surface parking
are permitted subject to site plan review.

III.  INSERT anew to Section 9.2.9.B.4.g. as follows:
g. Whenever site plan review is required under the provisions of Sec. 9.2.6.A.7.,
the applicant shall send notice of such site plan review request to each city

councilor of the affected ward and submit proof of such notice with the site
plan review application.

Approved as to legal form and character:



ALISSA O. GIULIANI
City Solicitor

Under Suspension of Rules
Readings Waived and Adopted

(SGD) CAROL MOORE
City Clerk

#317-24

EXECUTIVE DEPARTMENT
Approved:

(SGD) RUTHANNE FULLER
Mayor

Date:




#369-24

#369-24 Requesting discussion and
amendments to Accessory Dwelling Unit
(ADU) Ordinance

Zoning and Planning Committee s
December 19, 2024 i

ADUs in Newton

e First allowed in 1987

e Expanded in 1990 and regular updates were made through the 90s and
2000s

e Major update in 2017 to allow internal ADUs <1,000 sf by-right, remove
minimum lot area requirements and remove parking requirements

e 2022 update allowed detached ADUs <900 sf by-right and relaxed setback
requirements in certain circumstances
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Permitted ADUs

: 0.6% of single- and two-family homes
121 Total ADUs - Avg. 10/year since 2014 (excluding condos) have an ADU
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Changes to State Law

e The Affordable Homes Act (August 2024) made changes to State’s Zoning Act
(Chp. 40A) ADU regulations

e Changes go into effect on February 2, 2025
Draft regulations issued by EOHLC, will be finalized around Feb. 2

e ADUs now allowed by-right in all zoning districts where single family homes
are permitted

e ADUs may not be subject to owner occupancy requirements

e Design and dimensional standards must not be unreasonable

What does this mean for Newton?

e Main change: removal of owner occupancy requirement (at a minimum for
by-right ADUSs)
e Additional changes:
o Align setbacks and height to Single Family home regulations
o Gross floor area vs. habitable space
Removal of front entry prohibition
o Removal of 700 sf footprint limitation



#369-24

What happens if Newton does not pass ADU ordinance
changes?

e The State Law and regulations will be in place effective February 2nd
regardless of Newton’s ADU ordinance.

Failing to update Newton’s ordinance to align with the State’s ADU laws could
lead to regulatory confusion.

Required Amendments
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Where are ADUs allowed?

e Accessory to any Single-Family or Two-Family building (regardless of district)

or
e Accessory to a residential use in any district which allows for single
family residential

What is the maximum size for an ADU?

Existing ordinance Proposed amendments
e Internal ADU: e Internal ADU:

o  By-right: 33% of total habitable space of o  By-right: 50% of total gross floor area of
principal dwelling or 1,000 sf, whichever is principal dwelling or 1,000 sf, whichever is
less less

o  Special Permit: 40% of total habitable o  Special Permit: up to 1,200 sf
space of the principal dwelling or 1,200 sf, e Detached ADU:
whichever is less o By-right: 50% of total gross floor area of

e Detached ADU: principal dwelling or 900 sf, whichever is

o  By-right: 50% of total habitable space of less
principal dwelling or 900 sf, whichever is o  Special Permit: up to 1,500 sf
less

o  Special Permit: up to 1,500 sf
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What are the setbacks and maximum height for an ADU?

Existing ordinance Proposed amendments
e Detached ADU: e Detached ADU:
o  Max height: 1.5 stories o  Max height: 2.5 stories (same as single
o Max footprint: 700 sf family home)
o  Min side and rear setbacks: % principal o  Max footprint: N/A
building setback or 7.5 ft, whichever is o  Min side and rear setbacks: Same as
greater single family home

m  ADUs not more than 1.5 stories: %2
principal building setback or 7.5 ft,
whichever is greater

Additional amendments

e Remove owner occupancy requirement
o No longer requires the owner to live in one of the units on-site, allowing each unit to be rented
separately. Does not allow units to be sold individually.

e Remove prohibition on additional front door for internal ADU
e Additional amendments pending final regulations
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Next Steps

e Draft regulations will be finalized by February 2, 2025 effective date
e Staff will update draft ordinance amendments once regulations are finalized
and return to ZAP



#43-24

Village Center Overlay

District (VCOD) Lookback

Zoning and Planning_Committee

January 13,2025

Department of Planning and Development

VCOD 2024 in review

Approved VCOD

Total parcels included in overlay:
963

Total unit capacity:
8,399 units (as calculated by EOHLC)

VCOD Permitting To Date

Parcels opted in:

5 (3 residential, 2 commercial)

Units created:
1

Units in permitting pipeline:
8

Potential additional pipeline units:
43
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VCOD Project Summary - 424 Newtonville Ave

Newtonville

e MRT district - Adaptive Reuse
e 15,000 sf lot

e Existing circa 1908 3-family home
converted to 4 units

e No Additions and minimal exterior work

e Certificate of Occupancy issued

VCOD Project Summary - 47-49 Chase St.

Newton Centre

MRT district - New Construction

17,000 sf lot

Split into two lots

One new 4-unit building to be constructed
on each lot

e Each 4-unit building ~5,700 sf
o 2 units at 1,498 sf
o 2 units at 1,350 sf

e 1 of 8 units to be deed restricted
permanently affordable
e Building permits issued
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VCOD Project Summary - 749-759 Beacon St

Newton Centre
VC2 district
8,020 sf lot

Existing commercial spaces
o  Coconut Newton

o  Coco Ramen

o  Peterson’s Jewelry
o  Sycamore.

o  Bill's Pizzeria

o Bakey

e No exterior work
Opted in to allow more seating without
requiring a parking waiver

e Certificate of Occupancy issued

VCOD Project Summary - 2-8 Hartford St

Newton Highlands

VC2 district

7,725 sf lot

Rox Diner

No exterior work

Opted in to allow more seating without
requiring a parking waiver

e Certificate of Occupancy issued
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VCOD Project Summary - 19 Highland Ave

)

Newtonville
VC3 district
31,606 sf lot
Preserve existing landmarked church and
convert to 6 units
e Add additional 37-unit multifamily building
to the rear
Under landmark review at NHC
e No building or site plan permit applications
submitted yet

VCOD vs. Underlying Zoning

e |n 2024, 5 properties submitted for Engineering Site Plan permits within the
VCOD

e All 5 properties zoned MR1/MRT
Of those, 1 chose to opt in to VCOD (47-49 Chase St)

e 4 chose to construct new single or two-family homes per the underlying
zoning

e General feedback has included concerns over being the first mover and the
controversy surrounding the zoning, the challenge of understanding and
complying with new zoning on top of many additional new regulations, and
economic viability of VCOD vs. the underlying zoning
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Future Considerations

e Allow more flexibility for preservation of carriage houses.
o  Currently, each building must have at least 3 units, which can discourage adaptive reuse,
particularly of accessory buildings.

e Potential small increase in MRT new construction footprint.
o  This would increase viability compared to underlying MR zoning.

MBTA Communities Act Update

e Newton considered conditionally compliant, pending resolution of retaining
walls

e Supreme Judicial Court issued their ruling in Atty General v. Town of Milton

o Upheld constitutionality of MBTA Communities Act and the authority of EOHLC to issue
guidelines

o Affirmed the Attorney General can sue municipalities that do not comply

o Found that EOHLC did not follow proper procedure in promulgating guidelines and must
reissue guidelines following proper noticing procedure

o Gov. Healey has stated they will issue emergency regulations consistent with the Court’s ruling
and they will be effective immediately

10





