Zoning & Planning Committee Report

City of Newton
In City Council

Monday, November 25, 2024
Present: Councilors Baker (Chair), Oliver, Albright, Wright, Krintzman, Getz, Danberg, and Kalis
Also Present: Councilors Leary, Block, Greenberg, Farrell, Humphrey, Malakie, and Lobovits
City Staff: Andrew Lee, Senior Assistant City Solicitor; Barney, Heath, Director of Planning;
Jennifer Caira, Deputy Director of Planning; Bill Ferguson, Co-Director of Sustainability; and

Jaclyn Norton, Committee Clerk

All agendas and reports, both past and present can be found at the following link: Zoning &
Planning Committee | City of Newton, MA (newtonma.gov)

For more information regarding this meeting, a video recording can be found at the following
link: Zoning & Planning Committee - November 25, 2024

#417-24 Appointment of Lori Yarvis to Economic Development Commission
HER HONOR THE MAYOR appointing Lori Yarvis, 1469 Centre Street, Newton as a
member of the Economic Development Commission for a term of office set to
expire on October 30, 2026. (60 Days: 01/03/2025)

Action: Zoning & Planning Approved 7-0 (Councilor Kalis Not Voting)

Note: Ms. Yarvis described her experience being an Attorney along with how the skills
gained in representing small businesses would benefit her on the Economic Development
Commission. Councilors voiced support for the appointment and one Councilor asked if Ms.
Yarvis still practices in Newton. Ms. Yarvis stated that she does practice in Newton and would
recuse herself if a conflict is apparent for any decision. Councilors voted 7-0 (Councilor Kalis Not
Voting) on a motion to approve from Councilor Danberg.

#42-24 Request for Discussion and Ordinance to require energy use reporting

COUNCILORS ALBRIGHT, DANBERG, and LEARY on behalf of the Newton Citizens
Commission on Energy (NCCE), requesting discussion and an ordinance that
would require large property owners (campuses and large commercial buildings)
to report energy use and associated greenhouse gas emissions annually to the
city of Newton, to be used to encourage reductions in said energy use and
greenhouse gas emissions in accordance and support of the goals set forth in the
Newton Climate Action Plan.

Zoning & Planning Held 8-0 on 05/28/24


https://www.newtonma.gov/government/city-clerk/city-council/council-standing-committees/zoning-planning-committee
https://www.newtonma.gov/government/city-clerk/city-council/council-standing-committees/zoning-planning-committee
https://www.youtube.com/watch?v=luC9ccN7MC4&list=PLqJiDbsvfNjVeJmlcTaLj6ThJcNU7UtWB

Zoning & Planning Committee Report
Monday, November 25, 2024

Zoning & Planning Held 5-0-1 (Councilor Danberg Abstained) on 06/10/24
Zoning & Planning Held 7-0 on 07/22/24
Zoning & Planning Held 8-0 on 09/23/24
Zoning & Planning Held 8-0 on 10/28/24
Action: Zoning & Planning Approved 5-0-3 (Councilors Albright, Kalis, and Krintzman

Abstained)

(Chair’s Note: Attached to this report is a summary of the proposed BERDO ordinance prepared
by the Vice-Chair, Councilor Oliver. Readers may find it helpful to review this summary first. Also,
this Report of the Zoning and Planning Committee discussion and vote has been supplemented
by a later separate communication relating to Newton Wellesley Hospital by Mr. William
Ferguson and Mr. Andrew Lee on behalf of the Administration. That memorandum contains a
modified version of the ordinance with new language addressing Newton Wellesley Hospital, as
well as the version of the BERDO ordinance approved by the Committee as discussed below. Any
change from what the Committee voted would need to be made at the subsequent Council
meeting by a motion to substitute other language for what the Committee approved, as reported
below.)

Note: The Chair began the meeting by explaining the process for the public comment period
along with each person being allotted three minutes of speaking time with a focus on the topics
of including large residential buildings and a potential exemption for Newton Wellesley Hospital.

The public comment period was opened, and a summary of comments follows.

Jim Pransky, 250 Hammond Pond Pkwy, raised concerns about the inability to perform these
upgrades at a reasonable cost and the potential negative impact for individuals on a fixed
income.

John Breckner, 250 Hammond Pond Pkwy, is the Superintendent for this building. He noted
difficulties in upgrading it to comply with the ordinance and advocated for not including large
residential buildings in the ordinance.

Peter Barrer, 60 Endicott St, described that it is possible to convert large residential buildings to
heat pumps and that the market is growing over time. He stated support for at least including

larger residential buildings in reporting requirements.

Anand Garg, 250 Hammond Pond Pkwy, raised concern about the cost of performing upgrades
to comply with the ordinance. He opposed the inclusion of large residential buildings.

Gaurish Chandrashekhar, 250 Hammond Pond Pkwy, noted opposition to the ordinance.

Jan Saglio, 95 Fair Oaks Ave, described that large residential properties are subjected to the
Boston version of this ordinance.
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Dante Capasso, 49 Lexington St, stated how this will increase the cost of living and that the cost
to comply for commercial buildings will be passed on as increases in residential rents. He also
described his difficult experience navigating the process of utilizing available incentives.

Deborah Crossley, 26 Circuit Ave, urged the Council to not delay the process further and
supported a compromise of only subjecting large residential buildings to reporting
requirements. Regarding Newton Wellesley Hospital, she noted that they are not excluded in
Boston and supported the proposal from the City.

Philip Hanser, 40 Ceder St, is the co-chair of NCCE and noted the benefits of reducing emissions.
He also outlined that the State is looking at similar legislation and that adopting this ordinance
will give people more time to prepare for potential action by the State.

Demie Stathoplos, 71 Arlington St, echoed the comments from Peter Barrer and Philip Hanser.

Halina Brown, 56 Cloverdale Rd, has worked on this ordinance for years and noted the need to
reduce emissions. She also outlined that the electrical grid is also looking to reduce emissions
and that there are hardship exemptions in the ordinance for those who are unable to comply.

Huaihe Sun, 250 Hammond Pond Pkwy, opposed including large residential buildings in the
ordinance.

Marcia Cooper, 170 Evelyn Rd, spoke on behalf of Marian Knapp, 250 Hammond Pond Pkwy.
She noted that residents at 250 Hammond Pond Pkwy are concerned about the costs of
complying with the ordinance and the effects it will have on residents with a fixed income.

Max Woolf, who represented the Charles River Chamber of Commerce, raised concern about
including large residential buildings in the ordinance.

Ming Sheun, 250 Hammond Pond Pkwy, urged the Committee to focus on only commercial
properties.

Kathy Pillsbury, 34 Carver Rd, described how the Nonantum Village Apartments are a case of
how to do deep energy retrofits on low-income housing. She added that it is important for the
City to meet its climate goals.

Raina Gaurishankar, 250 Hammond Pond Pkwy, opposed including large residential buildings.

Dan Ruben, 175 Auburn St, supported fully including large residential buildings in the ordinance
and noted the dangers of climate change.
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Hong Zhang, 250 Hammond Pond Pkwy, opposed the residential part of the ordinance and
raised doubt about climate change.

There being no one else who asked to be heard, the public comment period for large residential
buildings and Newton Wellesley Hospital was closed.

Large Residential Buildings

The Chair noted that there were three versions included in the backup material attached to the
agenda. The first is a version A that would require emissions disclosure and reporting for non-
residential buildings only. The second is a version B that would require emissions disclosure for
residential and non-residential buildings with a reduction required for non-residential buildings.
The third is a version C that would require emissions disclosure and reduction for residential and
non-residential buildings.

Multiple Councilors noted support for the second option B citing that this allows large building
owners to begin reducing emissions on non-residential buildings along with collected emissions
data on large residential buildings. This data can be used in the future to develop an ordinance
that would require emissions reduction for large residential buildings. Bill Ferguson, Co-Director
of Sustainability, described the City has been working with Eversource and National Grid to make
reporting easier through a portal that would pull this data. This data would be anonymous so
that building owners of large residential buildings can get this data without knowing what data
belongs to which unit. When asked if electrical usage would be reported, Mr. Ferguson
responded that it would be noted but is not calculated as electricity emissions are exempted
under BERDO in Newton. He added that the City would be willing to support the second option.
A Councilor asked if Mr. Ferguson could provide more information on the hardship exemption
criteria. Mr. Ferguson noted that this would be part of the regulations that would be developed
once the ordinance is approved.

Committee members unanimously adopted the second option B which would require reporting
from both residential and non-residential, but only require emissions reduction for non-
residential.

BERDO Advisory Commission

A Councilor proposed an amendment to make the BERDO Advisory Commission a maximum of
9 members rather than 7 and to have four of the appointments be appointed by the Mayor and
four by the City Council President. During the discussion, it was proposed to also have one
member of the Commission be appointed from the Newton Citizens Commission on Energy to
make the ninth member, with all members being subject to confirmation by the Newton City
Council (as with other boards and commissions). Committee members noted support for the
amendment and the amendment was adopted unanimously.
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Another amendment was proposed to keep the Commission active for a set amount of time as
the regulations are being initially implemented. Mr. Ferguson noted that it would take time to
draft the initial regulations and that this initial term would be approximately 2-3 years.
Councilors were in favor of having the Commission remain active for 1 year after the regulations
were adopted. The amendment was adopted unanimously.

Newton Wellesley Hospital
The other issue was any potential exemption for Newton Wellesley Hospital.

Newton Wellesley Hospital (Hospital) has previously submitted a draft exemption from BERDO
that differs from the hospital provision in Option B of the BERDO ordinance. Councilors asked
Mr. Ferguson if the City proposal would prevent the Hospital from using gas along with asking
what the differences were between BERDO in Boston and Newton. Mr. Ferguson stated that the
primary focus is to ensure that the Hospital can meet federal requirements and that such an
exemption for hospitals does not exist in the Boston version of BERDO. Boston offers a hardship
exemption which is also within the proposed Newton ordinance and Mr. Ferguson outlined how
the proposed Newton ordinance is more flexible.

While the Hospital representatives had not spoken during the earlier public comment period,
the Chair reopened that opportunity to hear from the Hospital representative.

John Messervy from Newton Wellesley Hospital spoke about the concerns of not being exempt
from the proposed ordinance. These concerns related to heat pumps not being sufficient to
replace the existing steam system, not having clear regulations for hardship exemptions, and
this being used to sidestep the Hospital's exemption in the electrification ordinance.

Multiple Councilors expressed concern about the City not having reached an agreement with
the City and the exemption not being guaranteed in the ordinance.

Other Councilors expressed support for the proposed ordinance without substituting an explicit
exemption as the Hospital proposed.

In taking a straw vote on whether to substitute the language proposed by the Hospital, the
committee was divided 4-4 (Councilors Oliver, Getz, Baker, and Wright Opposed). (The specific
language offered at the Committee meeting by the Hospital is attached to this Report.)

The Chair noted that due to the split vote, the exemption language offered by the Hospital was
not substituted for the original version, and that the Committee could refer the item out to the
full council to have the question resolved by the Council as a whole.

To clarify where the Committee stood formally, the Chair then called for a roll call vote on BERDO
Version B, with the Advisory Committee amendments included, and with the Hospital provision
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as originally proposed, not substituting the Hospital’s proposed language. Committee members
voted 5-0-3 (Councilors Albright, Kalis and Krintzman Abstained) in favor of that motion. The
effect was that the Committee approved BERDO Option B as amended but with the original
language relating to the Hospital.

Referred to Zoning & Planning and Programs & Services Committees

#267-24 Request for discussion and possible amendments to require disclosure of any
anticipated change in grade as part of a land use special permit application
COUNCILORS BAKER, OLIVER, LEARY, KELLEY, GREENBERG, LAREDO, AND LUCAS
requesting appropriate amendments to City ordinances, or the Rules of the
Council, or both, to require disclosure of any change in grade anticipated from
the original grade as part of a land use special permit application in addition to
disclosure of such a grade change in any engineering drawings submitted with the
special permit application.

Action: Zoning & Planning No Action Necessary 8-0

Note: Jennifer Caira, Deputy Director of Planning, noted the attached memo that
outlines the work being done to address this issue including additional training for Councilors,
amendments to the zoning ordinance, and changes to building and special permit applications.
A Councilor asked if the Committee could do a check in on how these changes are working in six
months. It was recommended that a new item be docketed to facilitate any check-ins.
Committee members voted 8-0 on a motion of No Action Necessary from Councilor Albright.

The meeting adjourned at 10:20pm.

Respectfully Submitted,

R. Lisle Baker, Chair
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#42-24

Topline
The goal is to begin reporting energy use, then reducing emissions from the large buildings
in Newton. There are two groups of buildings being addressed at this time:

1. Large Commercial Buildings (over 20,000 sqt.)
2. Large Residential Buildings with central heating systems (also over 20,000 sqft.)
(these are included for reporting purposes only)

The Process

The first step in this process for all buildings will be reporting their use of fossil fuels to the
city, using a tool (Portfolio Manager) made available by the federal government as part of
the ‘Energy Star’ program. This data will be ‘disclosed’ publicly and used to calculate
emissions which will be used to determine progress according to the tables 2-6 in the
ordinance.

The second step in the process — for INCLUDED COMMERCIAL BUILDINGS ONLY -isto
begin reducing emissions gradually between now and 2050.

e Impacting the largest buildings first, adding additional structures each year

e The pace of reducing emissions vary based on building size and type (residential or
commercial) yet takes place over a longer period of time than the Cambridge or
Boston ordinances.

e ltis estimated that 67% of the included commercial buildings meet the standards
until 2040.

Actions Required

Each property manager / owner will be required to provide their yearly energy usage data,
obtained from their service providers (Eversource, National Grid, etc.), either manually or
via direct upload.

Commercial property owners would need to modify their HVAC systems and/or building
envelopes to meet the emission targets published in the tables provided.

The city will be providing 1 FTE (the BERDO Administrator) and a consultant (for 1+ yrs) to

e Manage the program, including reporting on the city website
e Provide training and other support as needed on an ongoing basis to onboard
property owners

e Make decisions about exceptions and hardship plans (these are different options)

Exceptions
There are multiple exceptions included for property owners to apply for. If none of these
exceptions are in place for a specific property, there is a daily fine imposed.

¢ Individual Compliance Plan allowing the timeline to be modified for a building

e Hardship Plan allowing modifications of the timeline and/or reductions in emissions
targets



#42-24

e It’'s possible to make payments (Alternative Compliance Payments) instead of
decarbonizing a building (although this is contrary to the intent of BERDO).

e There is an exception specific to Hospitals and medical facilities

e Anexception for emergency backup generators is provided

Regulations

The City will need to create the regulations that are referenced throughout the ordinance.
The regulations cover topics from program management to reviewing/approving exceptions
to BERDO.

e The drafting of these regulations will begin immediately after the passage of the
ordinance

e There will be a committee created to create these regulations; 9 members in total
(one from the NCCE, 4 appointed by the City Council President, 4 by the Mayor’s
office)

What are these Tables?
The tables show us what the emission targets are, by building use and size, over time
through 2050. For example, the first table shows the emission targets for all use types

e In MU buildings, or buildings with multiple uses, they are used to create blended

rates

e These targets are tied to the periods in the following chart

Table 1: COze Emissions Standards by Building Use

Building Use Emission standards (kgCO.e/SF/yr)
Period 1 | Period 2 | Period 3 | Period 4 | Period 5
Assembly 6.1 3.7 23 1.1 0.0
College/University 9.5 5.7 3.5 1.5 0.0
Education 4.1 2.8 1.9 0.9 0.0
Food Sales & Service 6.8 4.4 3.2 1.5 0.0
Healthcare 14.3 9.2 6.5 3.2 0.0
Lodging 4.6 3.1 2.1 1.0 0.0
Manufacturing/Industrial 3.9 2.9 2.2 1.0 0.0
Office 3.1 2.0 1.2 0.5 0.0
Residential 4.8 2.8 1.7 .08 0.0
Retail 34 23 1.4 0.6 0.0
Services 6.5 4.2 2.9 1.4 0.0
Storage 2.5 1.8 1.3 0.6 0.0
Technology/Science 14.6 10.7 6.7 2.8 0.0




Newton Wellesley Hospital Version #42-24
City of Newton Proposed Building Emissions
Reduction and Disclosure Ordinance
(BERDO) May 20, 2024

WHEREAS: Buildings contribute to 64 percent of greenhouse gas
emissions in the City of Newton; and

WHEREAS: Non-Residential Buildings over 20,000 Gross Floor
Area contribute 23 percent of greenhouse gas emissions
in the City of Newton; and

WHEREAS: The City of Newton’s Climate Action Plan details
strategies to reduce carbon emissions from buildings;
and

WHEREAS: The Newton City Council passed a resolution
unanimously in April 2022 declaring that the City should
pass a Building Emissions and Reduction Ordinance.

THEREFORE, THE FOLLOWING ORDINANCE IS ADOPTED:

SECTION 1. Building Emissions Reduction and Disclosure

(a) Purpose

It is the intent of this Ordinance to reduce the emissions of air
pollutants, including greenhouse gases, from building energy
consumption, and thereby to encourage efficient use of energy; to
develop further investment in building a green economy, and to
protect public health. To do so, the provisions of this Ordinance
require the reporting and disclosure of annual energy use in all
covered Buildings and compliance with emissions reduction
requirements in accordance with this Ordinance.
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Newton Wellesley Hospital Version #42-24
City of Newton Proposed Building Emissions
Reduction and Disclosure Ordinance
(BERDO) May 20, 2024

(b) Definitions

When used in this Ordinance, unless a contrary intention clearly
appears, the following terms shall have the following meaning:

Alternative Compliance Payment means a per-metric ton payment
based on the average cost per metric ton of CO2e to decarbonize
Buildings subject to this Ordinance.

BERDQO Administrator means the City employee designated as the
individual employed to implement the BERDO program.

Building means a building that equals or exceeds 20,000 square
feet in Gross Floor Area and in which at least 20,000 square feet of
Gross Floor Area is used for non-residential purposes.

Building Portfolio means two or more Buildings, on one or more
properties, provided that all Buildings within the Portfolio have the
same Owner; for this purpose, a Building management company
does not constitute an Owner.

Building Use means (1) space type as defined in the Regulations,
which refers to the primary activity for which a given space is
utilized, as entered into the EPA Energy Star Portfolio Manager
reporting tool; or (ii) other activities as defined in Portfolio
Manager or by the Regulations.

Carbon Dioxide Equivalent (CO,e) means greenhouse gas
Emissions, including carbon dioxide, methane, and nitrous oxide.
2



Newton Wellesley Hospital Version #42-24
City of Newton Proposed Building Emissions
Reduction and Disclosure Ordinance
(BERDO) May 20, 2024

CO.,e shall be calculated using a methodology as set forth in the
Regulations.

Emergency Backup Generation/Backup Power means a device or
mechanism, such as battery storage, reciprocating internal
combustion engine, or turbine, that serves solely as a secondary
source of mechanical or electrical power whenever the primary
Energy supply is disrupted or discontinued during power outages
or natural disasters that are beyond the control of the Owner,
occupant, or operator of a Building.

Emissions means the emission of greenhouse gases, measured in
units of CO,e associated with the Energy used by a Building,
excluding electricity.

Emissions Factor means CO,e calculated according to regional
Energy and greenhouse gas factors as set forth in the Regulations.

Energy means electricity and any fuel source including, but not
limited to, natural gas, fuel oil, propane and any other sources of
Energy that the BERDO Administrator may designate.

Individual Compliance Schedule means an alternative timeline for
complying with the Emissions Standards outlined in this
Ordinance.

Owner means a Building’s Owner of record, provided that the
“Owner” may be deemed to include (1) multiple Owners in
common ownership and (i1) the association or organization of unit
Owners responsible for overall management in the case of a

3



Newton Wellesley Hospital Version #42-24

(c)

City of Newton Proposed Building Emissions
Reduction and Disclosure Ordinance
(BERDO) May 20, 2024

condominium. In the case of a Building subject to a lease that
assigns maintenance, regulatory compliance, and/or capital
improvement costs to Tenants with a term of at least 30 years,
inclusive of all renewal options, the Owner may designate the
lessee as “Owner” for purposes of compliance with this Ordinance;
such designation must be provided in writing to the BERDO
Administrator as required by the Regulations. An Owner may
designate an agent to act on its behalf, including reporting as
required by this Ordinance; provided, however, that any
designation (1) must be provided in writing to the—BERDO
Administrator, and (i1) does not relieve the Owner of any
compliance obligation under this Ordinance.

Regulations means the Newton Building Emissions Reduction and
Disclosure Regulations.

Tenant means any tenant of a Building covered by this Ordinance.
Verification Year means any year in which an Owner must report

third-party verified reporting data. Verification Years will be the

second reporting year for each building category following the

enactment of this Ordinance, and every five years thereafter.

Building Portfolios

Building Portfolios must be approved by the BERDO
Administrator and Building Portfolio Owners must submit
documentation confirming eligibility as a Building Portfolio.
Notwithstanding the approval of a Building Portfolio, Owners
must continue to report the Energy use, Emissions data, and any
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City of Newton Proposed Building Emissions
Reduction and Disclosure Ordinance
(BERDO) May 20, 2024

other information required by this Ordinance for each individual
Building. If a Building is removed from or added to a Building
Portfolio for any reason, including transfer to a different Owner,
the Building shall retain its individual reporting data and be subject
to the Emissions standards, and the Building Portfolio shall be
adjusted to reflect the removal or addition of the Building.

(d) Energy and Emissions Reporting Required

(i) Data Reporting Requirements

Each year, the Owner of each Building subject to reporting
requirements shall accurately report to the BERDO
Administrator, via the Portfolio Manager or as required by
the Regulations, the following information for the previous
calendar year:

(a) Energy use of each Building and other Building
characteristics necessary to evaluate CO,e Emissions on a
kilogram (kg) CO2e per square foot (SF) per year basis.

(b) The primary Building Use(s) of each Building in
accordance with the categories listed in the Portfolio
Manager and the Regulations. Multiple primary Building
Uses shall be reported, provided that each use occupies at
least 10 percent of the Building’s Gross Floor Area.

(c) Contact information for Owners and any
designated agents.



Newton Wellesley Hospital Version #42-24

()

City of Newton Proposed Building Emissions
Reduction and Disclosure Ordinance
(BERDO) May 20, 2024

(ii) Reporting Schedules

The initial reports shall occur according to the following schedule:

1. For every Building equal to or greater than 100,000 square feet
Gross Floor Area, the first report shall be submitted no later
than September 15, 2025.

2. For every Building equal to or greater than 20,000 square feet
Gross Floor Area but less than 100,000 square feet Gross Floor
Area, the first report shall be submitted no later than September
15, 2026.

Building Owners may apply to the BERDO Administrator for a
one-time six-month extension of their reporting deadline.

Direct Upload

Provided that the necessary mechanisms already exist, Building
Owners may authorize electric and gas utilities or other third party
to report Building-specific data on their behalf to the BERDO
Administrator. Such authorization shall not create an obligation on
the part of electrical and gas utilities or remove the obligation of
Building Owners to comply with reporting requirements.

Equitable Emissions Investment Fund

The City Comptroller shall establish the Equitable Emissions
Investment Fund (hereinafter, the “Fund”) as a separate account,
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Newton Wellesley Hospital Version #42-24
City of Newton Proposed Building Emissions

Reduction and Disclosure Ordinance
(BERDO) May 20, 2024

and credit to the Fund all Alternative Compliance Payments,
penalties and fees paid pursuant to this Ordinance.

The City may incur liabilities against and spend monies from the

Fund.

At the discretion of the BERDO Administrator, and with approval
by the Mayor, expenditures from the Fund may be made for the
following purposes:

a.

b.

Projects that benefit Environmental Justice Populations

Costs incurred by the City in administering the program
created pursuant to this Ordinance;

Costs incurred by the City in complying with the program
created pursuant to this Ordinance;

Costs incurred by non-profit entities that operate within the
City, including but not limited to entities that operate
affordable housing, in complying with the program created
pursuant to this Ordinance;

Other projects intended to reduce greenhouse gas emissions
within the City;

Technical assistance to property owners subject to BERDO
related to implementation of the requirements of this
ordinance.



Newton Wellesley Hospital Version #42-24
City of Newton Proposed Building Emissions
Reduction and Disclosure Ordinance
(BERDO) May 20, 2024

(g) Data Verification

a. Building Owners shall self-certify their reporting data every
year.

In a Building’s second year of reporting, Building Owners shall
provide a third-party verification of their reporting data for the
previous year. For every Verification Year thereafter, Building
Owners shall provide a third-party verification for the five calendar
years prior to, but not including the current year. Third-party
verifications must be performed by qualified Energy professionals, as
defined by the Regulations, and submitted no later than the reporting
deadline of the relevant year.

(h) Emissions Requirements

Each Building subject to the reporting requirements of this
Ordinance shall comply with the CO,e Emissions standards set
forth in Table 1 below; unless the Building Owner has received an
approved Individual Compliance Schedule pursuant to the
requirements in SECTION 1(k) or an approved Hardship
Compliance Plan pursuant to SECTION 1(1). Buildings must
comply with the Emissions standards on an annual basis and
compliance shall be measured as a total of kg of CO,e Emissions
per square foot. Buildings will be subject to the emissions
standards in Table 1 based on the schedule for each Tier and
Building Category in Tables 2 through 5.



Newton Wellesley Hospital Version
City of Newton Proposed Building Emissions

Reduction and Disclosure Ordinance
(BERDO) May 20, 2024

Table 1: CO,e Emissions Standards by Building Use

#42-24

Building Use Emission standards (kgCO.e/SF/yr)

Period 1 | Period 2 | Period 3 | Period 4 | Period 5
Assembly 6.1 3.7 2.3 1.1 0.0
College/University 9.5 5.7 3.5 1.5 0.0
Education 4.1 2.8 1.9 0.9 0.0
Food Sales & Service 6.8 4.4 3.2 1.5 0.0
Healthcare 14.3 9.2 6.5 3.2 0.0
Lodging 4.6 3.1 2.1 1.0 0.0
Manufacturing/Industrial 3.9 2.9 2.2 1.0 0.0
Office 3.1 2.0 1.2 0.5 0.0
Retail 34 2.3 1.4 0.6 0.0
Services 6.5 4.2 2.9 1.4 0.0
Storage 2.5 1.8 1.3 0.6 0.0
Technology/Science 14.6 10.7 6.7 2.8 0.0




Newton Wellesley Hospital Version
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Reduction and Disclosure Ordinance
(BERDO) May 20, 2024

#42-24

Table 2. Compliance Periods by Building Use—Tier 1 Buildings:

Buildings equal to or greater than 100,000 square feet Gross Floor

Area.
Building Use Emission standards (kegCO.e/SF/yr)
2027- | 2033- | 2039- | 2045- 2050-
2032 2038 2044 2049
Assembly 6.1 3.7 2.3 1.1 0.0
College/University 9.5 5.7 3.5 1.5 0.0
Education 4.1 2.8 1.9 0.9 0.0
Food Sales & Service 6.8 4.4 3.2 1.5 0.0
Healthcare 14.3 9.2 6.5 3.2 0.0
Lodging 4.6 3.1 2.1 1.0 0.0
Manufacturing/Industrial 3.9 2.9 2.2 1.0 0.0
Office 3.1 2.0 1.2 0.5 0.0
Retail 3.4 2.3 1.4 0.6 0.0
Services 6.5 4.2 2.9 1.4 0.0
Storage 2.5 1.8 1.3 0.6 0.0
Technology/Science 14.6 10.7 6.7 2.8 0.0
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Newton Wellesley Hospital Version

City of Newton Proposed Building Emissions

Reduction and Disclosure Ordinance
(BERDO) May 20, 2024

#42-24

Table 3. Compliance Periods by Building Use—Tier 2 Buildings:

Buildings equal to or greater than 50.000 square feet and less than

100,000 square feet Gross Floor Area.

Building Use Emission standards (keCO.e/SF/yr)
2028- |2034- |2040- |2045- 2050-
2033 2039 2044 2049
Assembly 6.1 3.7 2.3 1.1 0.0
College/University 9.5 5.7 3.5 1.5 0.0
Education 4.1 2.8 1.9 0.9 0.0
Food Sales & Service 6.8 4.4 32 1.5 0.0
Healthcare 14.3 9.2 6.5 3.2 0.0
Lodging 4.6 3.1 2.1 1.0 0.0
Manufacturing/Industrial 3.9 2.9 2.2 1.0 0.0
Office 3.1 2.0 1.2 0.5 0.0
Retail 34 2.3 1.4 0.6 0.0
Services 6.5 4.2 2.9 1.4 0.0
Storage 2.5 1.8 1.3 0.6 0.0
Technology/Science 14.6 10.7 6.7 2.8 0.0
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Newton Wellesley Hospital Version
City of Newton Proposed Building Emissions

Reduction and Disclosure Ordinance
(BERDO) May 20, 2024

Table 4. Compliance Periods by Building Use—Tier 3 Buildings:

#42-24

Buildings equal to or greater than 35,000 square feet and less than

50,000 square feet Gross Floor Area.

Building Use Emission standards (kegCO.e/SF/yr)
2029- | 2035- | 2040- | 2045- 2050-
2034 2039 2044 2049
Assembly 6.1 3.7 2.3 1.1 0.0
College/University 9.5 5.7 3.5 1.5 0.0
Education 4.1 2.8 1.9 0.9 0.0
Food Sales & Service 6.8 4.4 3.2 1.5 0.0
Healthcare 14.3 9.2 6.5 3.2 0.0
Lodging 4.6 3.1 2.1 1.0 0.0
Manufacturing/Industrial 3.9 2.9 2.2 1.0 0.0
Office 3.1 2.0 1.2 0.5 0.0
Retail 3.4 2.3 1.4 0.6 0.0
Services 6.5 4.2 2.9 1.4 0.0
Storage 2.5 1.8 1.3 0.6 0.0
Technology/Science 14.6 10.7 6.7 2.8 0.0
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Table 5. Compliance Periods by Building Use—Tier 4 Buildings:

#42-24

Buildings equal to or greater than 20.000 square feet and less than

35,000 square feet Gross Floor Area.

Building Use Emission standards (keCO.e/SF/yr)
2030- | 2035- | 2040- | 2045- 2050-
2034 2039 2044 2049
Assembly 6.1 3.7 2.3 1.1 0.0
College/University 9.5 5.7 3.5 1.5 0.0
Education 4.1 2.8 1.9 0.9 0.0
Food Sales & Service 6.8 4.4 3.2 1.5 0.0
Healthcare 14.3 9.2 6.5 3.2 0.0
Lodging 4.6 3.1 2.1 1.0 0.0
Manufacturing/Industrial 3.9 2.9 2.2 1.0 0.0
Office 3.1 2.0 1.2 0.5 0.0
Retail 34 2.3 1.4 0.6 0.0
Services 6.5 4.2 2.9 14 0.0
Storage 2.5 1.8 1.3 0.6 0.0
Technology/Science 14.6 10.7 6.7 2.8 0.0

(i) Blended Emissions Standard

Buildings or Building Portfolios with more than one primary use
may comply with a blended CO,e Emissions standard as defined

by Regulation; provided, however, that a use may constitute a

primary use only if it occupies at least 10 percent of a Building’s

or Building Portfolio’s Gross Floor Area. Building Owners using a

blended CO,e Emissions standard must (1) designate the blended
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standard in annual reports to the BERDO Administrator, and (i)
provide documentation verifying the qualification of each primary
use in annual reports to the BERDO Administrator for the first
year a blended CO,e Emissions standard 1s used and in any
subsequent year for which the blended Emissions standard or
primary use(s) changes.

(j) Energy Use Exempt from Emissions Requirements

1.

1.

11l

1v.

Electricity which is used by a covered Building or Building
Portfolio is exempt from the CO2e Emissions Standard of this
ordinance;

Building Owners may deduct Energy used by Emergency
Backup Generation/Backup Power supply equipment from a
Building’s total Energy use subject to the CO,e Emissions
standard of this Ordinance, provided that emergency Backup
Generation/Backup Power provides Energy only to the
Building or Building Portfolio; and:

Building Owners annually report (i) Energy used by
Emergency Backup Generation / Backup Power; (i1) the
date(s), hour(s) and conditions that required the use of
Emergency Backup Generation/Backup Power; and (ii1) any
other information required by the Regulations. Such reporting
shall be subject to the self-certification and third-party
verification procedures in SECTION 1(g);

In the event that Emergency Backup Generation/Backup Power
14
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serves, or has the potential to serve, multiple Buildings in a
Building Portfolio, the Energy use from such activities shall be
allocated to individual Buildings in proportion to the gross
square footage of each Building.

The BERDO Administrator may revise the availability and use of
these exemptions or add additional exemptions pursuant to the

Regulations.

(k) Individual Compliance Schedules

Owners of Buildings or Building Portfolios may apply for an
Individual Compliance Schedule as an alternative to the CO,e
Emissions standard reduction schedule in Tables 2 through 5.
Individual Compliance Schedules must establish declining CO.e
Emissions standards in 5- to 6-year increments, and such standards
must (1) decline on a linear basis, (i1) reduce Emissions 40 percent
by period 3, and (iii) reduce Emissions 100 percent by period 6;
and

Use a baseline from any year between 2013 and the first required
reporting year, provided, however, that the Building or Building
Portfolio Owner provides documentation of Energy use, Gross
Floor Area, and relevant Emissions Factors by the Building or
Building Portfolio for the selected baseline year and the year in
which an Individual Compliance Schedule is requested, in
accordance with the data verification requirements of this
Ordinance and the Regulations.

A Building or Building Portfolio that failed to comply with
15
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previous reporting requirements may use an Individual
Compliance Schedule; provided, however, that the necessary data
has been submitted to the BERDO Administrator and any
applicable penalties for past non-compliance are paid in full.

Individual Compliance Schedules must be approved by the
BERDO Administrator. Building and Building Portfolio Owners
must submit the information required in this Ordinance, and any
other documentation specified in the Regulations, when requesting
an Individual Compliance Schedule. The BERDO Administrator
may include additional conditions on the approval of Individual
Compliance Plans, consistent with the Regulations.

Hardship Compliance Plans

A Building Owner may apply to the BERDO Administrator for a
Hardship Compliance Plan if there are extraordinary characteristics
or circumstances associated with the Building in complying with
the Emissions standards in this Ordinance. Such characteristics or
circumstances may include historic Building designations, pre-
existing long-term Energy contracts without reopeners, or
extraordinary financial hardship. Implementation guidelines will
be further detailed in the Regulations. The application, review
process, and conditions for Hardship Compliance Plans shall be set
forth in the Regulations. The BERDO Administrator shall have
sole discretion in approving Hardship Compliance Plans; such
plans may include alternative Emissions standards and timelines
for compliance. The BERDO Administrator may include
additional conditions on the approval of Hardship Compliance
Plans consistent with the Regulations.
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(m) Alternative Compliance Payments

Owners of Buildings or Building Portfolios may mitigate CO2e
Emissions from Energy use by making Alternative Compliance
Payments. The price of an Alternative Compliance Payment shall
be based on the average cost per metric ton of CO2e to
decarbonize Buildings subject to this Ordinance. The initial cost of
an Alternative Compliance Payment shall be $234 per metric ton
of CO2e. The cost of an Alternative Compliance Payment shall be
reviewed every five years by the BERDO Administrator, which
shall make recommended adjustments, if any, to the City Council.

(n) Preservation of Documents

Building Owners shall preserve records and information (1)
required to be submitted by this Ordinance and/or (i1) submitted
pursuant to this Ordinance in order to demonstrate compliance
with the Emissions standards, including but not limited to
information regarding Building Uses, Emissions Factors,
compliance mechanisms outlined in this Ordinance, Individual
Compliance Schedules, and Hardship Compliance Plans, for such
time as set forth in the Regulations, and shall make such records
available for inspection and audit by the BERDO Administrator or
the Law Department upon request.

(o) Obligation to Request and Report Information

Where a unit or other space in a Building is occupied by a Tenant
and the unit or space is separately metered, the Tenant of such
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space shall, within 30 days of request by the Owner and in a form
to be determined by the BERDO Administrator, provide all
information that cannot otherwise be acquired by the Owner and
that 1s needed to comply with the requirements of this Ordinance.
Failure by Tenant to comply with the requirements of this
Ordinance may result in penalties as provided in this Ordinance.

1. The Owner may request information related to the Tenant’s
metered Energy and other related information for the
previous calendar year no earlier than January 1 and no later
than January 31 of any year in which the Owner is required
to report such information.

2. Failure of any Tenant to report the information required in
this Ordinance does not relieve the Owner of the obligation
to report.

3. Where an Owner of a Building 1s unable to obtain complete
Energy use data due to the failure of any Tenant to report the
information required, the Owner shall use values or formulas
established by the BERDO Administrator to estimate whole
Building Energy use.

(p) Disclosure

The BERDO Administrator shall make Energy and Emissions
information for Buildings available to the public on the City’s
website no later than November 30 of every year, except for 2025,
in which it shall make such information available to the public no
later than December 15, 2025. Such disclosure shall include, at a
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minimum, Building identification, Energy use intensity, CO,¢e
Emissions per square foot, and Emissions compliance status.
Before any such disclosure, the BERDO Administrator shall
subject all data to a quality-assurance/quality-control process.

1. At least 30 Days prior to disclosure, the BERDO
Administrator shall provide Building Owners an opportunity
to review the accuracy of information to be disclosed.

2. The Building Administrator shall also, from time to time,
publicly report on implementation of, compliance with, and

overall results from this Ordinance.

(q@) Enforcement for Failure to Comply with this Ordinance

Any violation of this ordinance shall be punishable by a fine of
three hundred ($300.00) dollars per day for each day the violation
continues. Each day a violation continues shall constitute a
separate offense. Where noncriminal disposition of this section by
civil fine has been provided for in sections 17-22 and 17-23 of
these ordinances, as amended, pursuant to the authority granted by
M.G.L. c. 40, section 21D, said violation may be enforced in the
manner provided in such statute. Penalties under this section will
not be levied prior to the third year of the effective date of the
emissions requirement.

(r) Notice

Within two months of the adoption of this Ordinance, notification
concerning reporting and disclosure obligations and emissions
19
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reductions obligations shall be provided to Owners subject to the
requirements of this Ordinance.

This notice, and any other notice required by this Ordinance shall
be delivered to the contact information in the Assessor’s database
unless an Owner provides alternative contact information to the
City Assessor’s office.

SECTION 1.A. Newton-Wellesley Hospital Campus

Notwithstanding the foregoing, this Ordinance recognizes and
acknowledges that hospitals operate pursuant to material state and
federal guidelines and standards that impact their ability to meet certain
BERDO requirements. As such, this Ordinance recognizes and
acknowledges that it 1s in the public interest and not inconsistent with
this Ordinance that the sole hospital within the city of Newton—the
Newton-Wellesley Hospital on its approximately 25 acre campus at
2014 Washington Street—Dbe subject to this Ordinance with the
following exception.

This Ordinance shall not be interpreted or enforced to prevent, inhibit,
or otherwise penalize in any manner Newton-Wellesley Hospital for
operating under any mandatory conditions for coverage and
participation established by the U.S. Centers for Medicare & Medicaid
Services including (but not necessarily limited to) the relevant reference
Codes established by the National Fire Protection Agency (NFPA), The
Facilities Guidelines Institute (FGI), The American Society of Heating,
Refrigeration and Air-Conditioning Engineers (ASHRAE) which
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establish, among other things, the requirement to provide multiple types
of heating and cooling sources to serve selected inpatient service areas
both under normal operating conditions and in the event of a utility
outage. For the purposes of this Ordinance, these utility energy systems
and their associated loads shall be excluded from all energy density and
emissions contribution calculations. Nor shall this ordinance be used to
select or otherwise dictate the system or manner in which these energy
systems are delivered.

The implementation guidelines noted in Section 1. (1) above shall
contain further provisions to give effect to this exception including
without limitation that any Hardship Compliance Plan submitted by
Newton-Wellesley Hospital shall give effect to this exception.

SECTION 2. If any provision of this ordinance is held invalid by a court
of competent jurisdiction, then such provision should be considered
separately and apart from the remaining provisions, which shall remain
in full force and effect.

SECTION 3. The provisions of this Ordinance shall be effective upon
passage.
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#267-24

Telephone
(617) 796-1120
Telefax
(617) 796-1142
: TDD/TTY
City of Newton, Massachusetts 6177961089
Department of Planning and Development WWW.0EWIONMA.gov
Ruthanne Fuller 1000 Commonwealth Avenue Newton, Massachusetts 02459 Barney Heath
Mayor Di
irector
MEMORANDUM
DATE: November 22, 2024
TO: R. Lisle Baker, Chair, Zoning & Planning Committee
Members of the Zoning & Planning Committee
FROM: Barney Heath, Director, Department of Planning and Development
Jennifer Caira, Deputy Director, Department of Planning and Development
Zachery LeMel, Chief of Long Range Planning
Nora Masler, Planning Associate
RE: #267-24 Request for discussion and possible amendments to require disclosure of
any anticipated change in grade as part of a land use special permit application
COUNCILORS BAKER, OLIVER, LEARY, KELLEY, GREENBERG, LAREDO, AND LUCAS
requesting appropriate amendments to City ordinances, or the Rules of the Council, or
both, to require disclosure of any change in grade anticipated from the original grade
as part of a land use special permit application in addition to disclosure of such a grade
change in any engineering drawings submitted with the special permit application.
MEETING: November 25, 2024
CC: City Council
Planning Board
Anthony Ciccariello, Commissioner of Inspectional Services
Jonathan Yeo, Chief Operating Officer
Alissa O. Giuliani, City Solicitor
Overview

Docket item #267-24 is requesting the disclosure of grade changes in special permit applications.
While information regarding existing and proposed grading has always been provided, Planning staff
have been working with the City Council to highlight proposed changes in grade in new development
while also amending the zoning to disincentivize these grade changes. Increasing the grade above
what is existing is typical in new construction for a variety of reasons including, creating a basement
that is exempt from floor area ratio calculations, accommodating stormwater runoff, the presence of
high groundwater, and/or providing an underground stormwater detention system.


http://www.newtonma.gov/

#267-24
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Below is a brief summary of the ways grade changes are illustrated and regulated:

e Civil site plans: Section 7.4.4.D of the zoning ordinance requires all special permit applications
to submit plans with existing and proposed topography of the subject lot at 2-foot intervals
(most smaller projects provide 1-foot intervals). Site plans also are required to include the
calculation of the average grade and building height calculations for the proposed
development. Site plans also typically include the grade of the first floor of the proposed
building.

e Training: Planning staff recently conducted a training for City Councilors on reading plans,
primarily focusing on site plans and understanding the grade changes and retaining walls. The
training was recorded and can be seen here (passcode: S#jX4r&L).

e Recent zoning amendments: The City Council recently passed amendments intended to
further regulate the use of retaining walls and grade changes. Instead of only regulating
retaining walls within the setback, all retaining walls over 4-feet in height anywhere on the
site now require a special permit. Additionally, the zoning ordinance has historically measured
height based upon proposed grade. Starting January 1, 2025, height will be measured based
upon the existing pre-development grade, limiting the ability to raise the grade of the site and
then still build to the maximum height.

e NewGov application changes: In response to concerns about grading changes, Planning staff
have updated the special permit application in NewGov to ask if the existing grade will be
changed by one foot or more. If the answer is yes, the applicant is required to submit site
sections through the site that show the existing and proposed grades along with the existing
and proposed buildings. Several of these have been submitted so far and Planning staff will
continue to work with the Council and applicants to understand if these visuals are helpful
and/or how they could better illustrate the grade changes on site.

e Planning memos: Planning staff have also been expanding upon the analysis of grade changes
and retaining walls in the memos to the land use committee for special permits.

Recommendation

Planning staff do not believe additional ordinance changes are necessary at this point. Once the
retaining wall and height measurement changes have been in effect longer, applied to both by right
and special permit projects, and more site sections have been submitted for special permits it would
be helpful to revisit and see if additional modifications or materials are needed.
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