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Hon. Michael Rossi and  

Members of the City of Newton 

Zoning Board of Appeals 

1000 Commonwealth Avenue 

Newton Centre, MA  02459 

 

Re: 16-22 Clinton Street, Newton, MA 

Cases #06-24, #07-24     

 

Dear Members of the Zoning Board of Appeals: 

  

  This firm serves as counsel to 20 Clinton Street LLC (“Applicant”), owner of the 

above-referenced property at 16-22 Clinton Street in Newton (“Property”).  Through this 

memorandum, we urge the Board to deny appeal of the City Council and several 

petitioners’ appeal (“Appellants”) of the Inspectional Services Department’s August 14, 

2024 decision (“ISD Decision”) finding no zoning violations at Property. 

 

  Factual Background 

 

  On July 12, 2023, after recommendation by the City Council’s Land Use 

Committee, the Council unanimously approved (23-0, 3 abstentions) the Applicant’s 

Special Permit and Site Plan Review to allow four residential housing units in two 

separate structures at the Property (“Project”).  The zoning relief includes floor area ratio, 

height and number of stories, to allow for ground floor residential use, and to alter an 

extend a nonconforming side setback. 

 

  No party appealed the grant of zoning relief, and the project has been under 

construction for the better part of a year.  In response to requests for zoning enforcement 
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alleging that the Project is not being constructed in accordance with approved plans, the 

Inspectional Services Department issued the ISD Decision, which found no violations by 

the Applicant.  The Appellants appeal the ISD Decision to the Board.  The appeal 

amounts to allegations that the Project should not have been approved in the first instance 

and, alternatively, that it is not being constructed in accordance with approved plans.  

However, none of the Appellants exercised their right of appeal from the City Council’s 

original grant of zoning relief, and they have brought forward no evidence that the 

construction fails to comply with the plans approved by the Council.   

 

  Legal Standard to Maintain Appeal 

   

  Given the findings of the Department of Inspectional Services and the Department 

of Planning and Development that the Project is being constructed in accordance with all 

approved plans, which are discussed in further detail below, the requests for enforcement 

represent an impermissible appeal of the original grant of zoning relief well past time to 

do so.  To this end, private parties may not use such tactics where such objections could 

have been raised through timely appeals from the relief granted.  In Gallivan v. 

Wellesley Zoning Board of Appeals, 71 Mass.App.Ct. 850 (2008), the Court held that an 

affected party may not bypass the administrative remedy available under G.L. c.40A, §§8 

and 15 to appeal a grant of zoning relief and “subsequently litigate the question by means 

of a request for enforcement under G.L. c. 40A, § 7.”  Given the lack of evidence of a 

violation, that is precisely what is sought here by the appellants.  

 

  In any event, for the sake of argument, even if the appellants are not attempting to 

circumvent previously-granted zoning relief, in an enforcement action (whether initiated 

by the zoning enforcement officer or, as here, a third party) the burden is upon the 

complainant to show a violation.  Moreis v. Oak Bluffs Bd. of Appeals, 62 Mass.App.Ct. 

53, 57 (2004).  Additionally, it is well-settled that the decisions of local building officials 

deciding local matters, such as the ISD Commissioner here, are entitled to substantial 

deference that their judgment is appropriate.  Britton v. Zoning Bd. Of Appeals of 

Gloucester, 59 Mass.App.Ct. 68, 77 (2003).  See also Schissel v. Hause, No. 09 MISC 

414355 KCL, 2012 WL 5494002, at *6 (Mass. Land Ct. Nov. 13, 2012). 

 

  As further explained below, the appellants have shown absolutely no evidence of 

a violation to meet their burden to overturn the Inspectional Services Decision.  They 

simply claim that they were unaware of what approved plans for the Project actually call 

for.  The allegations are wholly unsupported by any analysis, plans, calculations, 

affidavits, or opinion from any licensed professional engineer or architect or any other 

person or firm having the expertise to make such assessment of the Project.  
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  Inspectional Services Department’s Evaluation of Enforcement Request 

   

  On August 2, 2024 and August 6, 2024, the Inspectional Services Department 

sent its Commissioner and an Inspector to the Property in response to an enforcement 

request concerning the buildout of the project as approved by the Council.  The 

Commissioner and Inspector determined, after reviewing and taking all pertinent 

measurements in conjunction with a review of plans, that the Project, which is not yet 

complete, is progressing towards completion in accordance with all such plans, including 

as to retaining walls and building height.  Inspectional Services’ findings are detailed in 

its August 14, 2024 memorandum (“ISD Decision”). 

 

  The  ISD Decision explains that as final grading of the Property has yet to be 

completed, preliminary height measurements are not determinative of final measurements 

and, in the opinion of the Department, construction of the Project is in conformance with 

approved site and architectural plans. The ISD Decision is a thorough review of the 

Project after detailed inspection and reliance on plans and opinions from licensed 

professionals, including stamped as-builts for architectural, engineering, and site surveyor 

plans.     

 

  Planning Department Review of Enforcement Request 

   

  The Applicant wishes to highlight the work of the Department of Planning and 

Development (“Planning Department”), which on October 16, 2024 submitted a 

memorandum to the Board which comprehensively examined the Appellants’ claims.  

The memorandum states that that the Planning Department, after careful examination of 

all plans submitted at the time of the application, including the existing conditions plan 

and civil plans, concludes that the Project is presently being constructed in accordance 

with the Council’s approved grade and height changes as shown in those plans.  As to the 

special permit application requirement to include a computer-generated model or 

architect-certified rendered perspectives, the Planning Department concludes that plans 

submitted with the application on the design professional’s title block, along with special 

permit certification language, met the Department’s filing requirements. 

 

  Concerning architectural renderings, the Planning Department in its memorandum 

explains that architectural renderings are generally only used for presentation purposes, 

and that the final details are found in stamped architectural and civil plans, which as to 

the Project were sufficient.  Lastly, the Planning Department emphasizes that depictions 

on architectural plans, such as the two persons, a fence, a tree, and comparative grade 

height as shown on the Project’s Architectural Plans, Sheet 10, are again for renderings 

only, and the Civil Plan determines the actual grading, and that, in sum, construction of 

the Project is in conformance with such plans.   
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  Conclusion 

 

  It follows that my client respectfully ask that board deny the Appellants’ appeal 

and affirm the ISD Decision.    

 

Thank you for your attention to this matter.  If you have any questions, please do 

not hesitate to contact me at your convenience. 

 

Very truly yours, 

 

      /s/ Jeffery D. Ugino 

Jeffery D. Ugino  

cc: Client         
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