Zoning & Planning Committee Agenda

City of Newton
In City Council

Monday, February 26, 2024

7:00 pm
Room 207 (City Council Chambers)

The Zoning and Planning Committee will hold this meeting as a hybrid meeting

on Monday, February 26, 2024 at 7:00 PM that the public may access in-person

or virtually via Zoom. To attend this meeting via Zoom use this link:

https://newtonma-gov.zoom.us/j/88541087332 or call 1-646-558-8656 and use
\the following Meeting ID: 885 4108 7332.

Item Scheduled for Discussion:

Public Hearing
#49-24 Adoption of an ordinance requiring electrification of all new construction

and substantial renovations
HER HONOR THE MAYOR AND COUNCILORS ALBRIGHT, DANBERG, LEARY,
HUMPHREY, KALIS, DOWNS, LIPOF, WRIGHT, MICLEY, BIXBY, AND GETZ
reques ng possible adop on of an Electrifica on Ordinance that would
require all new construc on and substan al renova onsin Newton to be
all-electric, e ec veJanuary 1, 2025. This is in conjunc on with the City's
recent condi onal approval by the State Department of Energy Resources
(DOER) for par cipa on in the Municipal Fossil Fuel Free Building
Construction and Renovation Demonstration Project, also known as the Ten
Communi es Program.
Zoning & Planning Held 8-0 on 01/22/24

#74-24 Discussion Regarding 40B Process Post 'Safe Harbor' Designation
COUNCILORS OLIVER, BAKER, AND WRIGHT requesting a discussion with the Law
and Planning departments regarding the process going forward for 40B projects
since meeting the 10% 'Safe Harbor' designation. The discussion should address
the different parameters that can or will be used to accept, deny and modify

The location of this meeting is accessible and reasonable accommodations will be provided to persons
with disabilities who require assistance. If you need a reasonable accommodation, please contact the city
of Newton’s ADA Coordinator, Jini Fairley, at least two business days in advance of the meeting:
ifairley@newtonma.gov or (617) 796-1253. The city’s TTY/TDD direct line is: 617-796-1089. For the
Telecommunications Relay Service (TRS), please dial 711.
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projects and the criteria allowed to be used by ZBA or any other approving
authority.
Zoning & Planning Held 8-0 on 01/22/24

Referred to Zoning & Planning and Finance Committees

Update Project Review Fees

HER HONOR THE MAYOR reques ng discussion and possible ordinance
amendments to update fees related to special permit, zone change, and site plan
review fees requested by the Planning Department, City Clerk's O ce, and Law
Department.

Request for a pre-budget planning discussion

COUNCILORS BAKER, OLIVER, MALAKIE, KALIS, GETZ, LUCAS, LOBOVITS, AND
WRIGHT reques ng a preliminary discussion with the Planning Department,
Inspec onal Services Department and CPA Program Manager to prepare for the
Commitee’s FY25 Budget Review of these Departments and Programs.

Reappointment of Denise Chicoine to the Zoning Board of Appeals

HER HONOR THE MAYOR reappointing Denise Chicoine, 275 Islington Road,
Newton as an associate member of the Zoning Board of Appeals for a term of
office set to expire on January 10, 2025. (60 Days: 04/05/2024)

Reappointment of Lei Reilley to the Zoning Board of Appeals

HER HONOR THE MAYOR reappointing Lei Reilley, 130 Pine Street, Newton as an
associate member of the Zoning Board of Appeals for a term of office set to
expire on January 10, 2025. (60 Days: 04/05/2024)

Respectfully Submitted,
R. Lisle Baker, Chair



City Council
2024-2025 City of Newton

To:  Zoning & Planning Committee

From: Councilor R. Lisle Baker, Chair; and Councilor John Oliver, Vice-Chair

Re:  Submitting Questions Re #49-24 Electrification of All New Construction and Substantial
Renovations

Date: February 23, 2024

Memorandum
Dear Colleagues,

At the next ZAP mee ng on Monday, February 26, 2024, we will be holding a public hearing regarding
adop on of an ordinance requiring electrifica on of all new construc on and substan al renova ons.
Ann Berwick, Co-Director of Sustainability, has prepared materials for the packet and a copy of her
presenta on that are atached to this agenda. To aid Ms. Berwick in her presenta on of the item we
are asking that Councilors submit ques ons in advance if possible. Ques ons should be submited to
Ms. Norton by 1pm on Monday, February 26 to allow Ms. Berwick me to prepare in advance of the
mee ng.

Sincerely,
R. Lisle Baker, Chair of Zoning & Planning Commitee

John Oliver, Vice-Chair of Zoning & Planning Commitee

1000 Commonwealth Avenue = Newton, MA 02459
617-796-1210 WwWw.newtonma.gov
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To: Newton City Council Zoning and Planning Commitee
From: Ann Berwick, Co-Director of Sustainability

Re:  Proposed Electrifica on Ordinance

Date: February 16, 2024, updated February 22, 2024

The Zoning and Planning Commitee is holding a public hearing on Monday, February 26 on the
proposed Electrifica on Ordinance. Here’s a brief summary of the long history of this issue and
of some of the implica ons.

More background is in the Friday packet for the Zoning and Planning Commitee.
History/Relationship to the “Ten Communities Program”

A number of ci es and towns filed Home Rule Pe  ons with the Legislature over the last few
years, seeking authority to require all new construc on and major renova ons to be all or
mostly electric. Rather than ac ng on the Pe ons, the Legislature enacted a statute that
provides the requested authority to the first ten communi es that filed such Pe  ons. Newton
is one of the first ten.

Newton approved a proposed electrifica on ordinance for the purposes of filing a Home Rule
Pe on (by a 7-1 vote in Public Facili es) and, later, approved a revised proposed electrifica on
ordinance in order to be a candidate for par cipa on inthe Ten Communi es Program (by a 7-0
vote in Zoning and Planning). Since late 2019, the Public Facili es and Zoning and Planning
(ZAP) Commitees have held close to a dozen mee ngs in total, including two public hearings, to
discuss why and how electrifying new construc on and major renova onsisacri cal climate

ac on, and to review the various dra s of an electrifica on ordinance.

Other communi es have already been fully approved by DOER to par cipate in the Ten
Communi es Program, i.e., Acton, Aquinnah, Arlington, Brookline, Cambridge, Concord,
Lexington, and Lincoln.

Why Electrify?

We use electricity mostly for lighting and appliances, mostly natural gas and heating oil for
heating, and mostly gasoline and diesel for transportation. Of these, only electricity can be
made cleaner, through the use of renewable resources like solar and wind power. It’s true that
we use fossil fuels to generate electricity, but in decreasing amounts. New England’s electricity
is currently generated partly by fossil fuels, but approximately half comes from energy sources
that do not emit greenhouse gases, like solar, wind, and nuclear. Even with the current mix of
generating resources, using an electric air source heat pump to provide heating (and cooling)
results in less than half the greenhouse gas emissions of an efficient gas boiler that produces
the same amount of heat. In addition, over the next decade New England’s electricity will be
getting much cleaner as more renewables come online.
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Cost of Building All-Electric

Electrifica onisa ordable, especially for new buildings. All-electric new construc on is
generally considered to be the “low-hanging fruit” in terms of reducing greenhouse gas
emissions. There are a number of good resources that address the cost of all-electric
construc on, e.g.:

The February 2024 Report on New Construc on and the Future of Gas in MA by Groundwork
Data for ZeroCarbonMA concludes that “[C]loncerns about a ordability are unfounded and that
all-electric new construc on o ers pathways to more a ordability than u lity gas.... [Flor many
building types, all-electric new residen al construc on has achieved e ec ve cost-parity....
[And] the emergence of cold climate heat pump technology has lowered the opera onal cost of
electric hea ng to well below the cost of oil, propane, and electric resistance and is approaching
cost-parity with u lity gas under current rates and energy prices. Further, all-electric new
construc on is poised to quickly become more cost-e ec ve than gas under expected emissions
regula onsand increasing gas delivery costs.”
htps://drive.google.com/file/d/1Yf4TonWwOtO7V3ItEMGS8ILS2wIX7 1S8/view (p. 2)

This conclusion is consistent with a presenta on made to the Newton City Council by lan
Finlayson from the MA Department of Energy Resources, February 15, 2023.

See also:
htps://builtenvironmentplus.org/wp-content/uploads/2019/09/ZeroEnergyBldgMA2019.pdf

htps://www.mass.gov/doc/summary-of-stretch-code-study-energy-e ciency-analysis-feb-
2022/download (residen al savings)

Relationship of the Proposed Electrification Ordinance to New “Specialized” Building Codes

The MA Stretch Energy Code became effective in January 2023 for all 301 Stretch Code
communities (of which Newton is one and, indeed, in 2009 became the very first). Andin
Newton, the Specialized Energy Codes (two categories: low-rise residential and for all other
building uses) became effective in January 2024. These codes apply to all new construction and
major renovations.

The codes do not require electrification but, as noted above, electrification will likely be the
preferred pathway for new construction for economic reasons, as well as for health and
environmental concerns. Notably, the other code pathways allow fossil fuels, but complete
pre-wiring of the building is required to enable easy conversion to all-electric construction in
the future.


https://drive.google.com/file/d/1Yf4TonWw0tO7V3tEmGS8JLS2w9X7_lS8/view
https://builtenvironmentplus.org/wp-content/uploads/2019/09/ZeroEnergyBldgMA2019.pdf
https://www.mass.gov/doc/summary-of-stretch-code-study-energy-efficiency-analysis-feb-2022/download
https://www.mass.gov/doc/summary-of-stretch-code-study-energy-efficiency-analysis-feb-2022/download
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More concerns have been raised about the challenges and costs of electrifica on for major
renova ons covered by the codes and the proposed electrifica on ordinance?.

For renovations this large, the buildings codes themselves, even without requiring
electrification, go a long way toward encouraging electrification even for renovations. For
example, the codes require that the energy efficiency requirements for all-electric buildings be
lower and, as noted above, that wiring be installed to prepare for electrification in buildings
that use fossil fuels.

Waiver

Addi onally, because all-electric retrofits can be more challenging and expensive than all-
electric new construc on, Newton requested that DOER allow the City to consider waiver
requests for any major renova on, if a building professional on the project cer fies that
compliance with the electrifica on requirement would increase the costs of the project by 50%
or more, compared to the costs of complying only with the requirements of the applicable
building code. DOER granted that request, and Newton has included that waiver provision in
the proposed electrifica on ordinance.

Exemptions

The Ten Communi es statute itself exempts research laboratories, hospitals, and medical o ces
from any electrifica on requirement. Newton requested that DOER also allow the City to
exempt certain other uses, including freestanding outdoor cooking and hea ng appliances that
are not connected to the building’s natural gas or propane infrastructure; emergency
generators; and in certain circumstances, appliances to produce domes c hot water from
centralized systems in large commercial buildings. DOER agreed to these exemp ons.

Are Communities Outside of Massachusetts Requiring All-Electric Construction?

Yes. Among others, San Francisco, Seattle, Oakland, Sacramento, as well as New York State.

'Renova ons that the codes and electrifica on ordinance address are (a) low-rise residen al addi ons over 1,000
square feet and addi ons exceeding 100% of the condi oned floor area of the exis ng dwelling unit; (b) addi ons
over 20,000 square feet and addi ons that exceed 100% of the condi oned floor areas of the exis ng building for
all building use types except low-rise residen al; (c) Level 3 Altera ons (which exceed 50% of the exis ng

condi oned floor area) exceeding 1,000 square feet for low-rise residen al, or exceeding 20,000 square feet for all
other building uses; or (d) Change of use of over 1,000 square feet or (e) change of use of over 20,000 square feet
or change of use of 100% of the condi oned floor areas of the exis ng building for all building use types except
low-rise residen al.
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AGB draft 7.10.23

Draft Newton Electrification Ordinance and Amendments to the Specialized
Energy Code

Purpose

The City of Newton adopts this Ordinance in order to enable the City to
participate in the State’s Fossil Fuel-Free Demonstration Project, 225 CMR 24.00.
The purpose of the Fossil Fuel-Free Demonstration Project is to restrict and
prohibit new building construction and Major Renovation Projects that are not
fossil fuel-free in ten communities in Massachusetts. The Ordinance will protect
the health and welfare of the City’s inhabitants and the environment by reducing
greenhouse gases, which cause climate change, and by reducing other air
pollutants.

The Ordinance requires new construction and Major Renovation Projects to use

electricity instead of fossil fuels for heating and cooling systems and cooking and
clothes drying appliances; and, for hot water, to use either electricity or thermal
solar.

Definitions

“Department” means The Massachusetts Department of Energy Resources, as
established by MGL chapter 25A.

“Commissioner” means the Commissioner of Inspectional Services of the City of
Newton, as established by Section 5-16 of the Ordinances of the City.

“Fossil Fuel-Free Demonstration Project” means the project codified by the
entirety of 225 CMR 24.00, enabling ten communities designated by the
Department to require new construction and Major Renovation Projects to be
fossil-fuel free, notwithstanding MGL chapter 40A; MGL chapter 142, section 13;
MGL chapter 164; or any other general or special law to the contrary.

“Hospitals or Medical Offices” means a facility licensed or approved by the
Department of Public Health to provide health care, including clinics licensed as
health care facilities and facilities that provide substance use disorder treatment
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services, including outpatient withdrawal management, opioid treatment
programs, office-based opioid treatment programs, acute treatment services
(inpatient detoxification), and clinical stabilization services.

“Major Renovation Project” means (a) low-rise residential additions over 1,000
square feet and additions exceeding 100% of the conditioned floor area of the
existing dwelling unit; (b) additions over 20,000 square feet and additions that
exceed 100% of the conditioned floor areas of the existing building for all building
use types except low-rise residential; (c) Level 3 Alterations as defined in the
International Existing Building Code (IEBC 2021) (which exceed 50% of the existing
conditioned floor area) exceeding 1,000 square feet for low-rise residential, or
exceeding 20,000 square feet for all other building uses; or (d) Change of use of
over 1,000 square feet per International Energy Conservation Code (IECC 2021)
Sections R505; or (e) change of use of over 20,000 square feet or change of use of
100% of the conditioned floor areas of the existing building for all building use
types except low-rise residential, International Energy Conservation Code (IECC
2021) Sections C505.

“Research Laboratories for Scientific or Medical Research” means a building in
which a laboratory procedure or research activity occurs, and where the building
has an average ventilation at full occupancy greater than 0.5 cfm/sf. Such
buildings shall provide the ventilation design documentation described in 225
CMR 23.00, Section C103.2, at the time of building permitting.

“Specialized Energy Code” means the building code in 225 CMR 22.00 and 23.00;
including Appendices RC and CC, which add residential and commercial
appendices to the Massachusetts Stretch Energy Code.

Applicability

The fossil fuel restriction applies to residential and commercial buildings located
in the City that qualify as new construction or Major Renovation Projects, except
as listed in the Section herein entitled “Exceptions.”

Exceptions
The requirements of this Ordinance do not apply to any of the following:

A. Research Laboratories for Scientific or Medical Research;
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B. Hospitals or Medical Offices;

C. Freestanding outdoor cooking appliances that are not connected to the
building’s natural gas or propane infrastructure;

D. Freestanding outdoor heating appliances that are not connected to the
building’s natural gas or propane infrastructure;

E. Emergency generators;

F. Appliances to produce potable or domestic hot water from centralized hot
water systems in commercial buildings with a gross floor area of at least
10,000 square feet, provided that the architect, engineer, or general
contractor on the project certifies by affidavit that no commercially
available electric hot water heater exists that could meet the required hot
water demand for less than 150% of installation costs, compared to the
costs of complying only with the requirements of the applicable (i.e.,
residential or commercial) specialized building code.

G. Fossil fuels for process loads for manufacturing, industrial, and commercial
purposes.

Waivers

The City will entertain waiver requests for Major Renovation Projects with respect
to which an architect, engineer, or general contractor on the project certifies by
affidavit that compliance with the requirements of the Ordinance will increase the
costs of the project by 50% or more, compared to the costs of complying only
with the requirements of the applicable (i.e., residential or commercial)
specialized building code.

Application Requirements

When applying for a building permit for new building construction or a Major
Renovation Project the applicant must submit documents with the application
that identify the heating and cooling and hot water systems and cooking and
clothes drying appliances that will be installed and used in the building.

Compliance

The Commissioner shall not issue any building permit for the construction of a
new building or Major Renovation Project unless the applicant submits the
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documentation set forth in the Section herein entitled “Application
Requirements.” The Commissioner shall not issue a certificate of occupancy for
any building subject to this Ordinance prior to inspection and confirmation that
the heating and cooling and hot water systems and cooking and clothes drying
appliances installed in the building comply with the applicant’s documents
submitted pursuant to the Section herein entitled “Application Requirements.”

Effective Date

This Ordinance shall apply to all building permits, special permits, and
comprehensive permits issued XXX days after the approval by the Department of
participation by the City in the Fossil Fuel Demonstration Project.

Amendments to the Specialized Energy Code

With adoption of the Fossil Fuel-Free Demonstration Project by the City, and upon
approval by the Department, the following amendments to the Specialized Energy
Code are adopted. These changes are enforceable by the Commissioner and will
go into effect for any project seeking a permit after the effective date of this
Ordinance.

a. Low-rise Residential Code (225 CMR 22 Appendix RC)

1. Sections RC102 and RC101 “Zero Energy Pathway” and “Mixed
Fuel Pathway” shall not be permitted for use for new construction or
Major Renovations.

b. Commercial and All Other (225 CMR 23 Appendix CC)

i. Sections CC103 and CC105 “Zero Energy Pathway” and “Mixed-Fuel
Pathway” shall not be permitted for new construction or Major
Renovations, with the following exceptions:

1. Research Laboratories for Scientific or Medical Research;

2. Hospitals or Medical Offices;

3. Buildings heated with Clean Biomass Heating Systems as defined in
225 CMR 23, as the only combustion equipment;
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4. Multi-family buildings over 12,000 square feet with permit
application filed prior to January 1, 2027 may utilize gas or propane
for domestic water heating as the only combustion equipment.
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AGB 2.22.24
Frequently Asked Questions on Electrification
Q. Why is electrification essential for addressing climate change?

A. We use electricity mostly for ligh ng and appliances, mostly natural gas and
hea ng oil for hea ng, and mostly gasoline and diesel for transporta on. Of
these, only electricity can be made cleaner, through the use of renewable
resources like solar and wind power.

Q. Isn’t most electricity in New England produced by fossil fuels?

A. Slightly more than half of New England’s electricity is generated by fossil fuels,
and the rest comes from non-fossil energy sources, such as nuclear, hydro, wind,
and solar. However, even with this current mix of electricity sources, using an
electrically powered air source heat pump to provide heating (and cooling) results
in less than half the greenhouse gas emissions compared with an efficient boiler
powered by natural gas.

In 2050, electric heating is projected to reduce greenhouse gas emissions by 98
percent compared with gas heating because of the efficiency of electric
appliances and the expected increased content of renewable electricity in the
grid.

Q. How will the electric grid deal with the increased load if more heating,
cooling, hot water, etc., are electrified?

A. The bottom line is that for the foreseeable future, New England has sufficient
generation, transmission, and local distribution capacity to meet the demands of
increased electrification. Nonetheless, even in the near term there will
undoubtedly be some situations in which a large electrification project will
require reinforcement of the distribution system.

However, we in Newton are certainly not the only ones concerned about the
challenges associated with increased electrification.... So are ISO-New England
(the regional electric grid operator), the Federal Energy Regulatory Commission
(FERC), the electric utilities, the State Department of Public Utilities (DPU), and
the Governor and Legislature. All of these are planning for increased
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electrification of the economy. In fact, ISO-New England just released a report
outlining the need for the region to make significant investments in the electric
grid as all six states increase their use of new electric technologies.

The ISO-NE report also says that the region can potentially lower the cost of
needed grid investments by billions of dollars through energy efficiency measures,
battery storage, and electric rates and technology that encourage consumers to
use less energy during times of peak demand.

Here’s some good news in this regard:

e As aresult of progressive new building codes, new electric construction will
add much less load to the electric grid than would have been the case
under prior building codes.

e Peak demand on the grid has recently decreased due to increased energy
efficiency.

e Modern electric heating and cooling equipment—heat pumps—are much
more (3 to 4 times more) efficient than the fossil fuel appliances and
inefficient electric equipment we have relied on in the past.

e New England is currently a summer-peaking system, but heat pumps used
for cooling are not likely to increase the summer peak demand for
electricity because they replace older inefficient air conditioning. (The
growth in building electricity use will occur mainly in the winter, making
New England a winter-peaking system, from the use of electric heat pumps
for heating instead of fossil fuels.)

Q. Is it true that heat pumps don’t work in cold climates?

A. No. New cold-weather heat pumps do fine in even the northern New England
climate.

Q. Are we more vulnerable to power outages by relying more on electricity?

A. Even now, when the electric grid goes down in a storm, in most cases, gas-
fired boilers don’t operate, and even water supply is limited. That said, facilities
like hospitals should have—and are required by federal law to have—backup and
stand-by power to address emergencies. Moreover, hospitals and other medical
facilities are exempted from Newton’s proposed electrification ordinance.


https://www.iso-ne.com/static-assets/documents/100008/2024_02_14_pac_2050_transmission_study_final.pdf
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CITY OF NEWTON, MASSACHUSETTS
PUBLIC BUILDINGS DEPARTMENT

52 ELLIOT STREET, NEWTON HIGHLANDS, MA 02461

Telephone (617) 796-1600
Ruthanne Fuller, Mayor Facsimile (617) 796-1601
Josh Morse, Building Commissioner TDD/tty # (617) 796-1608

February 21, 2024

The Public Buildings Department began the conversion of our school and municipal
buildings to fully electric heating, cooling, domestic hot water, and cooking more than
six years ago.

We’ve already converted schools, Public Works buildings, branch libraries, and more.
We’'re currently undertaking fully electric projects for the Lincoln-Eliot, Countryside,
Franklin, and Horace Mann Schools. We’re also converting the Newton Free Library,
Fire Station #2, and the Police Facilities.

| could talk about all the reasons why building electrification is so important, but I'll let
you read my take on that question here.

Instead, | want to focus on the brass tacks.

The latest energy codes, which apply to all new construction or major renovation
projects, require an extremely efficient building envelope. On every project the City has
done since 2018, when coupled with constructing an energy efficient building envelope,
electrifying the heating systems has proven to be more energy efficient, less expensive
to install, and less expensive to operate. Our professional energy models have shown
this, and our post-occupancy utility data has proven those models correct.

Design and construction teams throughout the country are now well-versed in creating
efficient fully electric commercial, residential, and in some cases even industrial
facilities. There are still some holdouts and that’s understandable. However, the sales
data speaks for itself. According to the U.S. Air Conditioning, Heating, and Refrigeration
Institute, in 2023 there were 20.9%, or 627,116, more air source heat pumps sold in the
US than gas furnaces. This is up from the 2022 numbers, when air source heat pumps
outsold gas furnaces by 11.9% across the country.

The numbers speak for themselves. The building electrification movement has been
underway for quite some time. While some of this is driven by a desire to get off fossil
fuels, capitalism is really what's driving the conversion now. It's simply a better solution
at a competitive price. Utility and federal incentives are being reduced on many systems
for large scale projects because they are no longer needed, with capital and operating
costs comparable to fossil fuel solutions.


https://www.newtonma.gov/home/showpublisheddocument/96696/638110149894400000
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In a new or renovated home, business, or nearly any other building, it simply no longer
makes financial sense to install new fossil fuel burning equipment. Additionally, with the
US following the lead of many European countries in the conversion to fully electric
heating, the corresponding sharp decline in fossil fuel equipment sales will result in
repair parts and services being harder to secure to keep those systems going in the not-
too-distant future.

Conversion to electric domestic hot water and cooking is absolutely doable as well. For
our buildings, we have installed electric domestic hot water systems from residential to
commercial sizes and they have been comparable from a cost perspective to the natural
gas systems of the past. Our fully electric kitchens are less expensive than kitchens
equipped with natural gas appliances.

In closing, | support the electrification ordinance not only because it’s a critical step
towards reducing our carbon footprint, but because at this stage it's simply embracing
the market change that is already happening around us.

Sincerely,
1
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Josh Morse
Public Buildings Commissioner
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Proposed Electrification Ordinance

Ann Berwick, Co-Director of Sustainability
February 26,2024

Content of Proposed Ordinance

¢ New Construction and major renovation projects must electrify:
o Heating and cooling systems

Cooking

Clothes-drying appliances

Hot water

@] @] o

o Defines major renovations
¢ Includes exemptions and waiver provision

o Proposed effective date January 2025
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History/Relationship to the “Ten Communities Program” !%

e From Home Rule Petitions to Ten Communities — a dozen meetings over 5 years

o Past approvals of the proposed ordinance by the City Council, including:

o Vote in March 2022 to submit an electrification Home Rule Petition (approved 7-1 by Public
Facilities; 23-0-1 by the Council)

o Vote in June 2023 by ZAP to submit draft ordinance to participate in the Ten Communities
Program (approved 7-0)

e DOER has fully approved for participation in Ten Communities: Acton, Aquinnah,
Arlington, Brookline, Cambridge, Concord, Lexington, and Lincoln

Why Electrify?

e The only way to clean our energy use
¢ Clean, safe, and highly efficient
e Fossil fuels in New England’s generation mix — about half, and decreasing

o Electrification required: San Francisco, Seattle, Oakland, Sacramento, New York State
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Cost of Building All-Electric

o Electrification is affordable, especially for new buildings

o A DOER study found all-electric new residential construction costs less than gas new
residential construction when incentives are included in the analysis, for all types of new
residential construction

e Makes no sense for new construction to use fossil fuels

e Resources provided

o Trainings and incentives from Mass Save

Proposed Electrification Ordinance vs. New

““Specialized” Building Codes

e Specialized Buildings Codes effective in Newton in January 2024
o Applies to all new construction and major renovations

e The Codes themselves encourage electrification
o Health and environmental concerns encourage electrification as well

o If fossil fuels are used, the Codes require:

o More stringent efficiency standards
o Pre-wiring to provide infrastructure for fully electrifying the building
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Renovations

e More concerns raised
e Low Rise Residential Major Renovation:

o Additions over 1,000 square feet

o Additions exceeding 100% of the existing conditioned floor area

o Renovations exceeding 50% of the existing conditioned floor area and 1,000 square feet
o All Other Building Types Major Renovation:

o Additions over 20,000 square feet

o Additions exceeding 100% of the existing conditioned floor area

o Renovations exceeding 50% of the existing conditioned floor area and exceeding 20,000

square feet

e The same thresholds that trigger compliance with the Stretch and Specialized Building
Codes 7

Waivers

If a building professional on the project certifies that compliance with the electrification
requirement would increase the costs of the project by 50% or more, compared to the

costs of complying only with the requirements of the applicable building code.
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Exemptions

e By statute:

o

o

Research laboratories

Hospitals and medical offices

e By Newton request:

o

Freestanding outdoor cooking and heating appliances that are not connected to the building’s
natural gas or propane infrastructure

Emergency generators

In certain circumstances, appliances to produce domestic hot water from centralized
systems in large commercial buildings
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CITY OF NEWTON
LAW DEPARTMENT
INTEROFFICE MEMORANDUM

DATE: February 22, 2024

TO: Zoning Board of Appeals

FROM: Jonah Temple, Deputy City Solicitor
RE: Chapter 40B Safe Harbor Status
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As Newton reached Chapter 40B safe harbor status for the first time on January 8, 2024, this
memorandum sets forth initial guidance on the implications of this milestone for the Zoning
Board of Appeals (ZBA) moving forward. More information on how the safe harbor is calculated
can be found in the January 4, 2024 Safe Harbor Status memo here. Additional guidance will be
provided at the time of the next comprehensive permit application.

1. Chapter 40B and the “Housing Unit Minimum” Safe Harbor

Chapter 40B is a state law that facilitates the construction of affordable housing by removing
obstacles and streamlining the permitting process for development projects that include a
minimum amount of affordable housing. The law establishes a consolidated local review and
approval process that authorizes the ZBA to issue a “comprehensive permit” encompassing all
local ordinances and regulations. Chapter 40B gives the ZBA authority to waive zoning and
other local permitting requirements for such projects. To qualify for a comprehensive permit,
25% of the units in a proposed project must be affordable up to 80% AMI or 20% of the units
must be affordable up to 50% AMI.

Chapter 40B also allows municipalities to invoke various safe harbors if they are providing their
fair share of affordable housing. Once a safe harbor has been met, it allows the ZBA to deny a
comprehensive permit application as “consistent with local needs” and that decision will not be
appealable to or overturned by the Housing Appeals Committee.

The City of Newton recently reached the Housing Unit Minimum safe harbor, achieved when a
municipality’s housing units eligible for inclusion on the state’s Subsidized Housing Inventory
(SHI) exceed 10% of its total housing units.

The City’s attainment of safe harbor status does not prohibit the filing of future comprehensive
permit applications with the ZBA. Nor does it deprive the ZBA of the ability to grant additional
comprehensive permits. Chapter 40B still requires that the ZBA deliberate about whether to
impose or override local zoning laws regardless of whether the City has satisfied its minimum
affordable housing obligation. Therefore, even if the City has met a safe harbor, comprehensive
permit applications may still be submitted to the ZBA and the ZBA must determine whether to
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invoke the safe harbor within 15 days of opening a public hearing and then proceed with the
public hearing.

2. No Impact on Pending Applications

The City’s attainment of safe harbor status is based on the City’s calculation on the date that a
comprehensive permit application is filed with the ZBA. Currently there are three
comprehensive permit applications pending in front of the ZBA: 529 Boylston Street, 41
Washington Street, and 78 Crafts Street. Because the City had not reached the safe harbor at
the time those applications were filed, the ZBA could not have and did not invoke safe harbor
status. This means that the City’s recent achievement of safe harbor status has no impact on
the ZBA’s ongoing review of those projects.

3. Recalculation of Safe Harbors for Next Application

The safe harbor calculations are not static and routinely fluctuate. Housing properties are
routinely added and removed from the City’s list of SHI eligible housing units in accordance with
the regulations and guidelines issued by the Massachusetts Executive Office of Housing and
Livable Communities (HLC)—previously known as the Department of Housing and Community
Development (DHCD). Because the relevant inquiry is whether the City is at safe harbor status
on the date an application is filed with the ZBA, the first step upon the filing of the next
comprehensive permit application will be for staff to update the City’s safe harbor calculation
based on the current state of SHI eligible housing units at the time of filing. As that calculation
fluctuates based on several factors, it is possible the City may not be at safe harbor status when
the next comprehensive permit application is filed.

4. Procedure to Invoke the 40B Safe Harbor

When the next comprehensive permit application is filed, the ZBA will schedule and open a
public hearing within thirty days as it normally does. Prior to the public hearing, staff will
update the City’s safe harbor calculations and present them in a memo to the ZBA. If a safe
harbor has been reached, at the start of the first public hearing, the ZBA should vote on
whether to invoke safe harbor status. The determination is up to the discretion of the ZBA. A
vote to invoke the safe harbor means that the ZBA believes that denial of the comprehensive
permit would be consistent with local needs because it has reached a safe harbor. However,
this vote does not act as an actual denial of the comprehensive permit. Following this vote, the
ZBA will continue its review of the proposed project. Continuing to review the project on the
merits does not preclude the ZBA from ultimately denying the application on the basis of safe
harbor status.

5. Appeal of Safe Harbor Status

If the ZBA votes to invoke safe harbor status, following the first public hearing staff will prepare
and send written notice of that determination to the applicant. That notice will include the data
used by the City to calculate the safe harbor and all supporting documentation. The applicant

can challenge the ZBA’s assertion of the safe harbor by filing an appeal with HLC within 15 days.
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HLC will review the materials provided by both parties and issue a decision. During this process,
the ZBA has the burden of proving that the City has met the safe harbor.

After HLC issues its decision, either the ZBA or the applicant can appeal the decision to the
Housing Appeals Committee, the HLC’s adjudicatory body. That appeal will be heard and
determined through an evidentiary hearing in accordance with the Committee’s procedural
regulations. During this appeals process, the ZBA’s hearing on the comprehensive permit is
stayed until the conclusion of the appeal.

6. Review of Application after Invoking Safe Harbor Status

If the applicant chooses not to appeal the ZBA’s safe harbor determination, or if the safe harbor
determination is upheld on appeal, the ZBA has significant discretion in reviewing the
application. The ZBA may exercise its discretion to apply local zoning regulations and deny the
comprehensive permit application without risk of the denial being overturned on appeal by the
Housing Appeals Committee. At the same time, the ZBA also retains discretion to override or
waive local zoning laws and issue the comprehensive permit after a safe harbor has been
reached.

The review criteria for the ZBA does not change based on attainment of a safe harbor. The ZBA
must still review the project to determine whether imposition of the City’s local regulations is
“consistent with local needs.” This requires the ZBA to balance the regional need for affordable
housing with the local concerns impacted by the proposed project.

Without safe harbor status, there is a presumption that the need for affordable housing
outweighs local concerns—meaning there is a presumption that imposition of local zoning laws
is inconsistent with local needs and should be waived through issuance of a comprehensive
permit. After safe harbor status that presumption disappears. However, even after safe harbor
status is reached, the ZBA may still decide that, based on the continued need for affordable
housing, imposition of local zoning laws would still be inconsistent with local needs. Such a
determination would allow the ZBA to grant a comprehensive permit after attainment of safe
harbor status.

Therefore, the ZBA’s review of a project after attaining safe harbor status will consider the
same matters as it has under its traditional review: health and safety issues, site and building
design, and preservation of open space. The practical difference is that review under safe
harbor status gives the ZBA significant control over the project that it would not otherwise have
under its review prior to safe harbor status. Because the ZBA has the discretion to deny the
project based on safe harbor status, the ZBA has greater ability to require modifications or
place conditions on the project if it decides to issue a comprehensive permit. If the ZBA
ultimately decides to approve the project with conditions, it can do so without concern of
whether those conditions make the project uneconomic. Even if the conditions make the
project uneconomic, those conditions will be allowed because they will be conclusively
presumed to be consistent with local needs.

Ultimately, regardless of safe harbor status, the ZBA retains discretion to decide whether or not
to impose local zoning requirements.
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7. Frequently Asked Questions

Can the filing of a comprehensive permit application be timed to a period when the City briefly
drops below safe harbor status?

Technically, yes. If the City is below safe harbor status at the time the application is
submitted, then the safe harbor does not apply to that project. However, prior to filing an
application with the ZBA, applicants must first go through a month’s long application and
approval process with a subsidizing agency and be issued a determination of Project
Eligibility. The subsidizing agency’s approval of project eligibility expires after two years.

What happens if a comprehensive permit application is filed when the City is below the safe
harbor, but the proposed project has more units than is needed to reach the safe harbor?

If the City has not achieved a safe harbor at the time of the application, then the ZBA cannot
invoke safe harbor status and the project must be reviewed under the traditional standards
for a comprehensive permit. The impact that project will have on future safe harbor
calculations is irrelevant.

Can a Chapter 40B comprehensive permit application go to the City Council for approval? Who
decides if the City Council or the ZBA reviews a 40B project?

Applications for comprehensive permits under Chapter 40B are within the exclusive
jurisdiction of the ZBA. Chapter 40B gives the ZBA sole authority to issue a comprehensive
permit for projects that contain the law’s minimum required amount of affordable housing.
This authority allows the ZBA to waive zoning requirements and other local regulations for
such projects. Projects seeking a comprehensive permit under Chapter 40B cannot go
before the City Council for approval.

It is up to landowners and developers to decide whether to seek approval of a multi-family
project pursuant to a comprehensive permit issued by the ZBA or through a special permit
issued by the City Council. There are many differences in project requirements and review
process for comprehensive permits compared to special permits. For instance,
comprehensive permit projects have greater affordability requirements and can request
the waiver of zoning requirements, while special permit projects must comply with the
City’s zoning regulations and meet the affordable requirements set forth in the inclusionary
housing provisions of the City’s zoning ordinance.

How often does the City need to recalculate the SHI?
Every time a comprehensive permit application is filed with the ZBA.

Does the State need to certify that the City has met the safe harbor designation?
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No, the state does not need to certify that the City has met the safe harbor designation
in order for the ZBA to invoke the safe harbor. However, as set forth above, the state,
either through HLC or the Housing Appeals Committee, will need to confirm the City’s
safe harbor calculation if it is challenged by an applicant.

Are there specific timelines for the ZBA approval process for a 40B project?

The ZBA is required to open the public hearing no later than 30 days from the date the
comprehensive permit application is filed with the ZBA. If the ZBA believes it can deny the
permit on safe harbor grounds, it must give written notice to the developer and HLC no
later than 15 days from the opening of the public hearing. For this reason, the ZBA’s
decision whether to invoke safe harbor status and provide such written notice must be
made at the first public hearing. Within 180 days from the opening of the public hearing,
the ZBA must close the public hearing, and within 40 days from the close of the public
hearing the ZBA must render a decision and file its written decision with the City Clerk. (In
comparison, there is no time limit for the City Council to close a public hearing on a special
permit application.)

Some of these 40B deadlines may be extended with the written agreement of the
applicant. The same deadlines will apply regardless of safe harbor status, provided that
an appeal of the ZBA's safe harbor determination will toll the 180-day deadline to close
the public hearing.
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Telephone
(617) 796-1100
. Fax
City of Newton, Massachusetts (617 7961113
TDD/TTY
Oftfice of the Mayor (617) 79/6-1089
Ruthanne Fuller Email
Mayor cfuller@newtonma.gov
January 29, 2024
Honorable City Council
Newton City Hall
1000 Commonwealth Avenue
Newton, MA 02459

Honorable City Councilors:

I respectfully submit this docket item to the Honorable Council requesting the review and possible updating of
special permit, zone change, and site plan review fees related to the review of projects. The update of fees
would require an ordinance amendment to Chapter 17. The Planning Department, City Clerk’s Office and Law
Department have been thinking about the legalities and conducting a preliminary review of internal
expenditures related to special permits, such as public noticing requirements. They have also reviewed
neighboring communities’ fees. It has been over ten years since these fees have been adjusted (Sections 17-3
and 17-11 of the Newton Ordinances).

Thank you for your consideration of this matter.

Sincerely,

/th..d._m\o.r

Mayor Ruthanne Fuller

1000 Commonwealth Avenue Newton, Massachusetts 02459
www.newtonma.gov
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DRAFT FOR REVIEW ONLY
Telephone
(617) 796-1120
Telefax
(617) 796-1142
: TDD/TTY
City of Newton, Massachusetts T e D
Department of Planning and Development Wwny.newtonmagov
Ruthanne Fuller 1000 Commonwealth Avenue Newton, Massachusetts 02459 Barney Heath
Mayor .
Director
MEMORANDUM
T0; Mayor Ruthanne Fuller
Jonathan Yeo, Chief Operating Officer
FROM: Barney Heath, Director, Department of Planning and Development
Jennifer Caira, Deputy Director of Planning and Development
Katie Whewell, Chief Planner for Current Planning
Alyssa Sandoval, Deputy Chief Planner for Current Planning
DATE: January 29, 2024
RE: Docket Request to Consider Updates to the Special Permit, Zone Change, and
Site Plan Review Fees—Chapter 17 of General Ordinances
cc: Alissa O. Giuliani, City Solicitor

Jonah Temple, Deputy City Solicitor

Andrew Lee, Assistant City Solicitor

Carol Moore, City Clerk

Cassidy Flynn, Deputy City Clerk

Scott Matthews, Assistant Clerk of the Council

The Planning, City Clerk, and Law Departments respectfully request that you docket this item to
review and potentially update special permit, zone change, and site plan review fees related to
the review of projects. The update of fees would require an ordinance amendment to Chapter
17. The Planning Department, City Clerk’s Office and Law Department have been conducting a
preliminary review of internal expenditures related to special permits, such as public noticing
requirements as well as a review of neighboring communities’ fees. The analysis indicates that
permit and review fees may need further consideration as it has been over 10 years since these
fees have been adjusted (Sections 17-3 and 17-11 of the Newton Ordinances). In addition, a
new process implemented as a result of the new Village Center Overlay Zoning will now require
a separate site plan review through the Planning Board and consideration of a fee should be
done in a timely manner.}

! For any construction or substantial reconstruction of one or more buildings in the VC2 or VC3 zones on a lot
fifteen-thousand (15,000) square feet or larger but less than thirty-thousand (30,000) square feet.
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Background for Request

Typically, the City of Newton regulates projects through the issuance of special permits for a
project that requires relief from the